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Title 4S-PUBLIC WELFARE 

Chapter I — Office of Education, De- 
partment of Health, Education, and 
Welfare 

PART 116— FINANCIAL ASSISTANCE 
TO MEET THE SPECIAL EDUCA- 
TIONAL NEEDS OF EDUCATION- 
ALLY DEPRIVED CHILDREN 

Federal financial assistance made pur- 
suant to the regulations set forth below 
is subject to the regulation in 45 CFR 
Part 80, issued by the Secretary of 
Health, Education, and Welfare a^id ap- 
proved by the President to effectuate the 
provisions of section 601 (42 U.S.C. 
2000d) of the Civil Rights Act of 1964 
(PubUc Law 88-352). 

Part 116 of Title 45 of the Code of Fed- 
eral Regulations is revised, primarily to 
refiect the amendments to Titles n and 
ni of Public Law 874, 81st Congress, that 
were made by Public Law 89-750, so as 
to read as follows: 

, SubpQrt A— Dtflnitions 

Sec. 

116.1 Definitions. 

Siibpart t— -EligibilHy for pnd Amount of Gronts 
end Poyments 

116.2 Eligibility of local educational 

agencies. 

116.3 Determination of maximum grants 

and payments. 

116.4 Allocation of county aggregate maxi- 

mum grants by State educational 
agencies. 

116.5 Local educational agencies In more 

than one county. 

116.6 Local educational agencies with over- 

lapping Jurisdictions or serving 
children from another school dls- 
• trict. 

116.7 Changes In local educational agen- 

cies. 

116.8 Limitation on grants for fiscal year 

1967. 

116.9 Batable reductions and reallotments. 
116.10-116.15 [Reserved] 

Subpcirt C— Project Applications 

116.16 Project applications. 

116.17 Project covered by an application. 

116.18 Size, scope, and quality of projects. 

116.19 Participation by children enrolled In 

private schools. 

116.20 Title to property and control over 

funds. 

116.21 Requirements with respect to con- 

struction. 

116.22 Provision lor measurement of edu- 

cational achievement and evalua- 
tion of programs. 

116.23 Reports by local educational agen- 

cies. 

116.24 Relation to other programs. 

116.25 Dissemination and utilization of re- 

sults of educations! research and 
demonstrations. 

116.26-116A0 [Reserved] 

Subport D— Duties and Functions of State 
Education Agencies 

116.31 Participation by States. 

1 1632 Certificate of State attorney general. 

116.33 Allocation to local educational agen- 

cies. 

116.34 Approval of applications from local 

educational agencies. 

116.35-116.40 [Reserved] 



Subpart E— Payments 

Sec. 

116.41 Payments to States. 

116.42 Obligation of Federal appropriations. 

116.43 Distributions to State or local educa- 

tional agencies. 

116.44 Limitation on payments to a State. 

116.45 Limitations on payments to a local 

educational agency. 

116.46 Use of Federal funds and liquida- 

tion of obligations by State or local 
educational agencies. 

116.47 Expenditures by State and local edu- 

cational agencies. 

116.48 State fiscal control and audit. 
116.49-116.50 [Reserved] 

Subparl F — General Provisions 

116.51 Approval of State application. 

116.52’ Withholding by the Commissioner. 

116.53 Allowable expenditures. 

116.54 Retention of records. 

116.55 Inventories of equipment. 

116.56 Financial Interest of officials. 

116.67 Copyrights and patents. 

Authoritt: The provisions of this Part 
116 Issued under sec. 7, 64 Stat. 1107, as re- 
numbered sec. 301, 79 Stat. 35; 20 U.S.C. 242. 
Interpret or apply secs. 201-212, 301-303, 
as added or renumbered by 79 Stat. 27-36, 
and 111(f), 80 Stat. 1196, 20 U.S.C. 241a-2411, 
242-244 and 883(c) . 

Subpart A — Definitions 
§ 116.1 Definitions. 

As used in this part — 

(a) .“Act” means the Elementary and 
Secondary Education Act of 1965 (Public 
Law 89-10) . Title H of Public Law 874, 
81st Congress, which was added by Title 
I of said Elementary and Secondary 
Education Act of 1965, is hereinafter in 
this part referred to as Title I of the Act. 

(b) “Attendance area” means, in rela- 
tion to a particular public school, the 
geographical area in which the children 
who are normally served by that school 
reside. A.n attendance area for an 
elementary school may not necessarily 
be coterminous with an attendance area 
for a secondary school. 

(c) “Average daily attendance” means 
(1) average daily attendance in elemen- 
tary and secondary schools, not beyond 
grade 12, as determined in accordance 
with State law and (2) in the case of 
schools for handicapped children oper- 
.ated or supported by a State agency, the 
average nmnber of children under 21 
years of age participating per day for 
the length of a normal school year in an 
organized program in such schools of 
instruction which is recognized under 
State law as furnishing elementary or 
secondary education, but not beyond 
grade 12. Daily attendance shall be 
measured by the munber of daily hours 
of participation in such instruction as 
the State agency determines to be ap- 
propriate for children with the partic- 
ular handicap involved, except that any 
such Instruction for more than 1 hour, 
but less than 3 hours,, a day ishall be 
deer led to constitute a maximum of 
one-half day of attendance. Time spent 
primarily in custodial care or in mescal 
treatment or therapy cannot be counted 
in determining school attendance. 

(d) “Average per pupil expenditure” 
in a State or in the United States means 



the aggregate of current expenditures 
(as defined in paragraph (h) of this 
section but otherwise without regard to 
the sources of funds from which such 
expenditures are made) of all those lo- 
cal educational agencies in the State, 
or in the United States, as the case may 
be, which are boards of education or 
other legally constituted local school 
authorities having administrative con- 
trol and direction of free public educa- 
tion in a county, township, independent 
or other school district, including those 
State agencies which operate and main- 
tain facilities for the providing of free 
public education in a county, township, 
or other school district, plus any .such 
current expenditures made directly by 
the State for operation of those local 
educational agencies, and the sum 
thereof divided by the aggregate num- 
ber of children in average daily attend- 
ance to whom those local educational 
agencies provided free public education. 
As used in this paragraph, “the United 
States” means the States of the Union 
and the District 'of Columbia. 

(e) “Commissioner” means the U.S. 
Commissioner of Education. 

(f) “Construction” means the erect- 
ing, building, acquiring, altering, re- 

. modeling, improving, or extending of 
school facilities, and includes the prep- 
aration of drawings and specifications 
for school facilities and the inspection 
and supervision of the construction of 
school facilities. « 

(g) “County" means a division of a 
State of the Union which is treated as a 
county by the Secretary of Commerce 
in compiling and reporting data re- 
garding counties. ' 

(h) “Current expenditures” means 
expenditures for free public education, 
including expenditures for administra- 
tion, instruction, attendance and health 
services, pupil transportation services, 
operation and maintenance of plants, 
and fixed charges, and net expenditures 
to cover deficits for food services and 
student body activities, but not includ- 
ing expenditures for community services, 
capital outlay and debt service, or any 
expenditures made from funds granted 
under Titles I, n, or HI of the Act. 

(i) “Educationally deprived children” 
means those children who have need for 
special 'educational assistance in order 
that their level of educational attain- 
ment may be raised to that appropriate 
for children of their age. The term 
includes children who are handicapped 
or whose needs for such special educa- 
tional assistance result from poverty, 
neglect, delinquency, or cultural or lin- 
guistic isolation from the community 
at large. 

(j) “Elementary school” means a day 
or residential school which provides ele- 
mentary education, as determined under 
State law. 

(k) “Equipment” includes machinery, 
utilities, and built-in equipment and any 
necessary enclosures or structures to 
house them, and includes all other items 
necessary for the functioning of a par- 
ticular facility as a facility for provid- 
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Ing educational services, including such 
items as Instructional equipment and 
necessary furniture, printed, published, 
and audiovisual instructional materials, 
and books, periodicals, documents, and 
other related materials. Equipment does 
not Include supplies which are consumed 
in use or which may not reasonably be 
expected to last longer than 1 year. 

(l) “Federal percentage” means 50 
percent of the average per pupil expendi- 
ture in a State, or, where applicable, In 
the United States, for a prior fiscal year, 
which is used as a factor in computing 
maximum grants under Title I of the Act. 

(m) “Fiscal year” means a period 
beginning on July 1 Miris* ending on the 
following June 30. (A fiscal year is 
designated in accordance with the cal- 
endar year in which the ending date of 
the fiscal year occurs.) 

(n) “Free public education” means 
education which is provided at public 
expense, under public si’pervlslon and 
direction, and without tuition charge, 
and which is provided as elementary or 
secondary education, not above grade 
12 in a State. Elementary education 
may, if so determined under State law, 
include education below grade 1 meeting 
the above criteria. 

( 0 ) “Handicapped children” means 
mentally retarded, hard of hearing, deaf, 
speech impaired, visually handicapped, 
seriously emotionally disturbed, crippled, 
or other health impaired children who 
by reason thereof require special edu- 
cation. 

(p) "An institution for delinquent 
children” means a public or private non- 
profit residential faculty which Is oper- 
ated primarily for the care of, for an 
Indefinite period of time or for a definite 
period of time other than one of short 
duration, children who have been adju- 
dicate to be delinquent chUdren. 

(q) “An institution for neglected chil- 
dren” means a public or private nonprofit 
residential facWty (other than a foster 
home) which- is operated prlmarUy for 
the care of, for an indefinite period of 
time, at least ten chUdren who have been 
committed to the institution, or volun- 
tarily placed in the Institution, and for 
whom the institution has assumed or 
bwn granted custodial responsibility pur- 
suant to applicable State law, because 
of the abandonment or neglect by, or 
death of, parents or persons acting in the 
place of parents. 

(r) “Local educational agency” means 
a pubUc board of education or other pub- 
lic authority legaUy constituted within a 
State for either administrative control or 
direction of, or to perform a service func- 
tion for, public elementary or secondary 
schools in a city, county, township, school 
district, or other political subdivision of a 
State, or such combination of school dis- 
tricts or counties as are recognized in a 
State as an administrative agency for its 
public elementary or secondary schools. 
The term includes any State agency 
which is directly responsible for provid- 
ing free publlo education for handicapped 
children or for children in institutions 
for neglected or delinquent children. It 
also Includes any other public Institution 
or agency having administrative control 
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and direction of a public elementary or 
secondary school. 

(s) “low-income factor” means the 
limit of family annual income which is 
u^. in determining families with low 
annual incomes for the purposes of Title 
I of the Act. For fiscal year 1967, the 
low-income factor is $2,000 and, for fis- 
cal year 1968, the low-income factor is 

$3,000. „ , 

(t) “Program” means an overall plan 
with respect to funds made available 
under Title 1 of the Act during a fiscal 
year which is intended to be put into 
effect by a State or local educational 
agency or the Department of the Interior 
through one or more projects. 

(u) “Project” means an activity, or 

a set of activities, proposed by a State or 
local educational agency or the Depart- 
ment of the Interior and designed to meet 
certain of the special educational needs 
of certain educationally deprived chU- 
dren. X.- iJ. 

(v) "Project area” means the attend- 
ance area, or combination of attendance 
areas, having a high concentration of 
ChUdren from low-income families which, 
without regard to the location of the 
project itself, is designated as the area 
whose ChUdren are to be served by the 
project. Tlie term does not apply to a 
project to be carried out by a State agency 
at a school operated or supported by that 
agency for handicapped children or for 
ChUdren in institutions for neglected or 
deUnquent children. 

(w) “School faculties” means class- 
rooms and related faciUties (including 
initial equipment) for free public edu- 
cation and Interests in land (including 
site grading and improvements) on which 
such faculties are constructed, but does 
not mean gymnasiums or slmUar facili- 
ties intended primarily for use for exhi- 
bitions for which admission is to ^ 
charged to the general public. 

(x) “Secondary school” means a day 
or residential school which provides sec- 
ondary education, as determined under 
State law, but not beyond grade 12. 

(y) “Service function” mcians an edu- 
cational service which Is performed by a 
legal entity, such as an intermediate 
agency, whose jiudsdlction does not ex- 
tend to the whole of the State and which 
is authorized to provide consultative, ad- 
visory, or educational program services to 
pubUc dementary or secondary schools, 
or which has regulatory functions over 
agencies having administrative control 
or direction of public elementary or 
secondary schools, rather than a service 
which is performed by a cultural or edu- 
cational resource. 

(z) “State” means a State of the 
Union, the District of Columbia, Wake 
Idand, Puerto Rico, Guam, American 
Samoa, the Virgin Idands, or the Trust 
Territory of Uie Pacific Islands. 

(aa) “State educational agency” means 
the officer or agency prlmarUy respon- 
dble for the State supervision of pubUc 
elementary and secondary schools. 

(bb) “Works of art” means those 
items, which may be in the nature of fix- 
tures, that are incorporated in school 
faculties primarily because of theh' 
esthetic value. The cost of a work of art 
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that is in the nature of a fixture .shall be 
the estimated additional cost of incor- 
porating those special esthetic features 
which exceed the general requirement of 
excellence of architecture and design. 

Subpart B<— Eligibility for and Amount 
of Grants and Payments 

§ 116.2 Eligibility of local educational 
agendles. 

(a) A local educational agency is eli- 
gible for a grant under Title I of the Act 
for a fiscal year if the Commissioner de- 
termines on the basis of satisfactory data 
avaUable to him that the number of chil- 
dren aged 5 to 17, inclusive, in families 
residing in the school district of that 
local educational agency and having an 
annual income of less than the low-in- 
come factor, in famUies residing in that 
school district and receiving an annual 
income in excess of the low-income fac- 
tor from payments under a State Plan 
approved under Title IV of the Social 
Security Act, UvJng in that school district 
in institutions for neglected or deUnquent 
ChUdren (other than chUdren for whom 
a State agency Is directly respons'ble for 
providing free pubUc educatior.), and 
Uving in foster homes in that school dis- 
trict and being supported with public 
funds, amounts to at least 10. 

(b) If the Commissioner does not have 
avaUable satisfactory data on a school 
district basis, a local educational agency 
is eUgible for such a grant if the school 
district served by it is located in whole 
or in part in a county in which the Com- 
missioner determines that there are 10 
or more of such children. 

(c) The foregoing provisions of this 
section are not appUcable to a State 
agency directly responsible for providing 
free pubUc education for handicapped 
ChUdren or for chUdren in iiistitutions 
for neglected or deUnquent chUdren. 

§ 116.3 Determination of maximum 
grant* and payments. 

(a) The maximum grant for which a 
local educational agency (other than a 
State agency directly responsible for pro- 
viding free pubUc education for handi- 
capped chUdren or for chUdren in in- 
stitutions for neglected or deUnquent 
ChUdren) is eUglble to receive under Title 
I of the Act wiU be determined by the 
Commissioner, if satlsfactori' data are 
avsdiable for that purpose, by multiply- 
ing the sum of (1) the nmnber of chU- 
dren aged 5 to 17, inclusive, in famUies 
resi^ng in the school district of the local 
educational agency and having an an- 
nual income of less than the low-income 
factor prescribed in S 116.1 (s), (2) the 
numter of chUdren of those ages in f ami- 
Ues residing in the school district and 
receiving, from pajmaents under the pro- 
gram of aid to famUies with dependent 
ChUdren under a State plan approved 
under Tltie IV of the Social Security 
Act, an annual income in excess of the 
low-income factor prescribed In i 116.1 

(s) , (3) the number of chUdren of those 
ages Uving in the school district in insti- 
tutions for neglected or deUnquent chU- 
dren (other than chUdren for whom a 
State agency is directly responsible for 
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providing free public education) and (4) 
the number of children of these ages 
living in foster homes in the school dis- 
trict and being supported with public 
funds, by the Federal percentage pre- 
scribed in S 116.1(1) of the average per 
pupil expenditure in that State or, be- 
ginning with fiscal year 1968, the aver- 
age per pupil expenditure in the Umted 
States, if higher. 

(b) Unless the Commissioner deter- 
mines that satisfactory data are avail- 
able to enable him to determine the 
maximum grant for which a local edu- 
dational agency is eligible, he shall deter- 
mine the aggregate of the maximum 
grants for which all local educational 
agencies (other than State agencies di- 
rectly responsible for providing free pub- 
lic education for handicapped children 
or for children in Institutions for neg- 
lected or delinquent children) in each 
coimty of each State of the Union are 
eligible. Such an aggregate is herein- 
after in this part referred to as a county 
aggregate maximum grant. Such coun- 
ty aggregate maximum grants will be 
a^ocated by State educational agencies 
among the several local educational 
agencies in each county in accordance 
with the provisions of ii 116.4, 116.5, and 
116.6. 

(c) A coimty aggregate maximum 
grant win be determined in the same 
manner as a maximum grant is com- 
puted under paragraph (a) of this sec- 
tion except that the numbers of such 
children residing in the county, instead 
of the numbers of ^ch chiluren residing 
in an individual school district, are to be 
used in the computation. 

(d) The amount of the grants to Puer- 
to Rico, Guam, American Samoa, the 
Virgin Islands, and the Trust Territory 
of the Pacific Islands, and the amount of 
the payments to the Department of the 
Interior to meet the special educational 
needs of educationally deprived children 
on reservations serviced by elementary 
and secondary schools operated for In- 
dian. children by that Department, are 
the amounts allotted to them by the 
Commissioner according to their respec- 
tive needs from the sums appropriated 
for the purposes of. Title I of the Act. 

(e) The maximum grant for which a 
State agency directly responsible for pro- 
viding free public education for handi- 
capped children, or for children in insti- 
tutions for neglected or delinquent chil- 
dren, is eligible will be determined by 
multiplying the number of children in 
average daily attendance, and receiving 
free public education, at schools for such 
children which are operated or supported 
by that State agency by the Federal per- 
centage prescribed In i 116.1(1) of the 
average per pupil expenditure in that 
State or, beginning nith fiscal year 1968 
in the case of handicapped children, in 
the United States, if higher. The pro- 
visions of this paragraph (e) do nc.t ap- 
ply to Puerto Rico, Guam, American 
Samoa, the Virgin Islands, or the Trust 
Territory of the Pacific Islands. 

(f) Hie maximum grant for which a 
State Mucational agency is eligible for 
establishing or improving programs for 
migratory children of migratory agri- 



cultural workers is the sum of the esti- 
mated number of such migratory chil- 
dren aged 5 to 17, inclusive, who reside 
in the State full time and the full-time 
equivalent of the estimated number of 
such migratory children aged 5 to 17, in- 
clusive, who reside in the State part time, 
multiplied by the Federal percentage of 
the average per pupil expend! tuie in the 
States of the Union and the District of 
Columbia. The estimate of the num- 
ber of such migratory children will be 
derived by the Commissioner from the 
best data available to him of the num- 
ber of intrastate migratory workers, and 
of the average number of interstate mi- 
gratory workers, in the several States. 

§ 116.4 Allocation of county aggregate 
maximum fiprants by State educa- 
tional agencies. 

(a) To the extent that a county aggre- 
gate maximum grant is based on children 
aged 5 to 17, inclusive, living in institu- 
tions for neglected or delinquent 
children, the county aggregate maximum 
grant shall be allocated among those 
local educational agencies in whose dis- 
tricts those institutions are locate^ on 
the basis of the number of such children 
living in those institutions. 

(b) The remainder of the county 
aggregate maximum grant shall be allo- 
cated by the State educational agency 
among the several local educational 
agencies whose school districts lie within 
the county, as provided in paragraphs (c) 
and (d) on the basis of those available 
data which it deems best to refiect the 
current distribution in the county of 
children aged 5 to 17, inclusive, from low- 
income families, including families re- 
ceiving payments under the program of 
aid to families with dependent children 
under a State plan approved under Title 
IV of the Social Security Act, without 
regard to the amount of such payments, 
and children in foster homes. 

(c) If the State educational agency 
has available data showing the distribu- 
tion among the several school districts 
in the county of the children aged 5 to 
17, inclusive, from families receiving any 
aid for dependent children and if it 
deems that such data refiect the current 
distribution in the county of all children 
aged 5 to 17, inclusive, from low-income 
families and in forter homes, then the 
allocation among local educational 
agencies of such remainder of the county 
aggregate maximum grant shall be made 
solely on the basis of such data. 

(d) If the available data referred to in 
paragraph (c) of this section are not 
deemed to refiect the current distribu- 
tion in a county of all children aged 5 to 
17, inclusive, from low-income families 
and in foster homes, then the State 
educational agency may combine those 
data with other available data on such 
weighted basis as it deems appropriate 
and best to reflect the current distribu- 
tion in the county of such children or 
use such other method as it deems ap- 
propriate for that purpose. 

(e) If the total allocation to a local 
educational agency as otherwise com- 
puted pursufiint to this section would be 
less tlian an entitlement to a grant com- 



puted on the basis of 10 children, that 
local educational agency may be disre- 
garded in the allocation of a county ag- 
gregate maximum grant among the local 
educational agencies in that county. 

(f) If the allocation of entitlement to 
a maximum grant to a local educational 
agency as otherwise computed pursuant 
to this section would, without regard to 
any pro rata reduction, reduce the en- 
titlement of that agency to an amount 
which is less than its maximum grant 
for the previous year, the State educa- 
tional agency may modify that alloca- 
tion of entitlement to a maximum grant 
to the extent necessary to make an or- 
derly adjustn. ent in the program of the 
local educational agency. 

§ 116.5 Local educational agencies in 
more than one county. 

The allocati6.n to a local educational 
agency pursuant to § 116.4 shall be made 
separately for each county in which a 
part of the school district served by that 
local educational agency is located. The 
maximum grant for such a local educa- 
tional agency shtUl be the sum of its 
allocations from a>unty aggregate maxi- 
mum grants. 

§ 116.6 Local educjitional agencies with 
ovc. lapping jurisdictions or serving 
children from another school dis- 
trict. 

In any case in which two of more local 
educational agencies (other than State 
agencies directly responsible for provid- 
ing free public education for handi- 
capped children or for children in in- 
stitutions for neglected or delinquent 
children) have re^nsibility for dif- 
ferent groups of children in a district, or 
serve school districts which overlap, or in 
any case in which a local educational 
agency provides free public education for 
a substantial number of children residing 
in the school district of another local 
educational agency, tlie State educa- 
tional agency may allocate the amount of 
the maximum grants among such local 
educational agencies in* such manner as 
it determines will best carry out the pur- 
poses for which the grants under Title I 
of the Act are respectively made avail- 
able. 

§ 116.7 Qianges in local educational 
agencies. 

(a) In any case in which there is a 
merger or consolidation of local educa- 
tional agencies during the school year, 
the maximum grant which each was 
eligible to receive shall become available 
to the surviving or consolidated agency. 
The surviving or consolidated agency 
shall be responsible for projects previ- 
ously approved for each of the agencies 
participating In the mer»'?er or consoli- 
dation. 

(b) In any case In whieh the geo- 
graphical area of a school district served 
by a local educational agency is dimin- 
ish^, or divided with another local edu- 
cational agency^, during the school year, 
the State educational agency shall re- 
determine the maximum grants by using 
the same method used in maUng the 
original determluation. However, noth- 
ing herein shall preclude the completion. 
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where appropriate, of previously ap- 
proved projects by the agency originally 
submitting the projects by itself or 
through a cooperative undertaking. 

§ 116.8 Limitation on grants for fiscal 

year 1967. 

(a) The total amount approved for 
grants to any local educational agency 
(other tihan a State agency directly re- 
sponsible for providing free pubLo edu- 
cation for handicapped childien or for 
children in institutions for neglected or 
delinquent children) for fiscal year 1967 
shall be limited to 50 percent of the sum 
budgeted by that agency for current ex- 
peditures (see paragraph (h) of S 116.1) 
for that year. 

(b) The determination of the budg- 
eted sum shall be made on the basis of 
the budget as finally appn^ved by the 
public authority responsible for such an 
approval. Until such time as the budget 
for that fiscal year sliall have been finally 
approved, the grant to the local educa- 
tional agency shall be tentatively limited 
to 40 percent of cunent expenditures for 
fiscal year 1966, rubject to such upward 
adjustment as may be occasioned by the 
final approvid of the budget for fiscal 
year 1967. The limitation on the grant 
to a local educational agency will be de- 
termined by the State educational agency 
at the time of the initial application of 
the educational agency exce^ that where 
necessary the final detennination of that 
limitation shall be deferred until the 
time of the first such application after 
final budget iq?proval. 

§ 116.9 Bauble reducUoin and reallot- 
ments. 

(a) If the sums appropriated for any 
fis^ year are not sufficient to pay in 
full the amounts which all 1(X^ and 
State educational agencies and the De- 
partment of the Interior are eligible to 
receive under Title I of the Act for that 
year, the amounts available to State and 
local educational agencies (other than 
those in Puerto Rico, Guam, American 
Samoa, the Virgin Islands, and the Trust 
Territory of the Pacific Idands) will, 
subject to such limitations as may be ap- 
plied by statute to funds appropriated 
under Title I of the Act, be ratably re- 
duced, except that the amounts made 
available to State educational agencies 
for administration and technical assist- 
ance with respect to the measurement 
of educational aC^vement and evalua- 
tion of projects will not be reduced below 
$75,000. Inasmuch as the amounts 
available for allotment among Puerto 
Rico, Guam, American Samoa, the Virgin 
TuiftwrtK , the Trust Territory of the Pacific 
Islands, and the Department of the In- 
terior for grants and payments are, in 
the first Instance, based on the siuns ap- 
propriated, such amounts are not sub- 
ject to pro rat^ reduction under this 
paragraph. 

(b) The Commissioner may set dates 
by whi^ State educational agencies 
(other th an those in Puerto Rico, Guam, 
American Samoa, the Virgin Itiands, and 
the Trust Territory of the Pacific Is- 
Ijmds) must certify to him the amounts 
for which applications of State and local 
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educational agencies (including State 
agencies directly responsible for provid- 
ing free public education for handi- 
capped children or for children in insti- 
tutions for neglected or delinquent 
children) have been or will, during that 
fiscal year, be approved by such agencies 
and by which such State educational 
agencies must file applications with the 
Commissioner for establishing or im- 
proving programs for migratory children 
of migratory agricultural workers. Sub- 
ject to such limitations as may be applied 
by statute to funds appropriated under 
Title I of the Act, the excess of the 
amounts made available to such State 
and local educational agencies in accord- 
ance with paragraph (a) of this section 
over the amounts necessary to fund such 
approved or approvable applications 
(including amounts necessary to fund 
such special aiTangements as may be 
made by the Commissioner for educa- 
tion of migratory chUdren of migratory 
agricultural workers) shall be made 
avaUable, first by State educational 
agencies to other educational agencies 
in ibe particular State and then by the 
Commissioner for educational agencies 
in other such States to offset ratable re- 
ductions made pursuant to paragraph 
(a) of this section but not to make avail- 
able to an agency more than the maxi- 
mum grant to which that agency is en- 
titled. The amounts so made available 
imder tbi$ paragraph shall be distrib- 
uted sumong the State and local educa- 
tional agencies applying for additional 
funds in amounts as nearly proportion- 
ate to the amounts of the ratable reduc- 
tions applied to those agencies as Is 
practicable for approvable new projects 
or enlajrgements or extensions of exist- 
ing projects. 

(c) The Commissioner may set dates 
by which State educational agencies in 
Puerto ]^co, Guam, American Samoa, 
the Virgin Islands, and the Trust Terri- 
tory of the Pacific Itiands must certify 
to him the amounts for which appli- 
cations ^ve been or will, during that 
fiscal year, be approved by such agencies, 
and by which the Department of the In- 
terior will report to the Commissioner 
the amount needed by that Department 
for Title I projects. The excess of the 
amounts made available to any of such 
agencies or the Department of the In- 
terior over tiie amounts which the Com- 
mi^oner determines are needed by them 
will be redistributed among other such 
agencies and the Department of the In- 
terior according to their respective needs 
for such amounts as redetermined by th** 
Commissioner at that time. 

(d) In the event that additional funds 
are made available for making payments 
under Title I of the Act for that year, 
such additional funds wlU be appUed to 
increase ratably the emounts available 
under paragraphs (a) and (b) of this 
section to State and local educational 
agencies in States other than Puerto 
Rico, Guam, American Samoa, the Vir- 
gin Islands, and the Trust Territory of 
the Pacific Islands and, to the extent 
called for by the Act appropriating such 
additional funds, the amounts available 
for all(^ent for grants and payments 



among the Department of the Interior 
and, together with appropriate addi- 
tional amounts for administration and 
technical assistance, Puerto Rico, Guam, 
American Samoa, the Virgin Islands, and 
the Trust Territory of the Pacific 
Islands. The amounts available to State 
educational agencies for administration 
and technical assistance will be ratably 
increased ' pursuant to this paragraph 
only to the extent that the amounts 
made available for grants, in the case of 
Puerto Rico, Wake Island, Guam, Amer- 
ican Samoa, the Virgin Islands, and the 
Trust Territory of the Pacific Islands, 
are increased above $2,500,000 or, in the 
case of any other State, above $7,500,000. 
In no event, however, will the total 
amount made available to an agency ex- 
ce^ the maximum grant to which that 
agency is entitled. 

§§ 116.18-116.15 [Reserved] 

jSubpart C— Project Applications 

§ 116.16 Project applications. 

(a) Grants under Title I of the Act 
to a local eclucational agency (including 
a State agency directly responsible for 
providing free public education fbr hand- 
icapped children or for children in 
Institutions for neglected or delinquent 
children) will be made on the basis of 
applications therefor which are sub- 
mitted to the State educational agency 
and approved by it in an aggregate 
amount not in excess of the amount of 
%e funds made available for that local 
educational agency. 

(b) Grants under Title I of the Act 
to a State educational agency for estab- 
lishing or improving programs for mi- 
gratory ChUdren of x^ratory agricul- 
tural workers wUl be made on the basis 
of applications therefor which are sub- 
mitted to the Commissioner and ap- 
proved by him. Such a grant wUl not 
exceed the amount of the fxmds made 
available by the Coxnnalssioner for that 
State educational agency after setting 
aside such amounts as are necessary for 
carrying out special arrangements with 
other public cr nonprofit private agen- 
cies for conducting educational programs 
for migratory chUdren of migratory 
agricultural woiicers when the Commis- 
sioner determines that a State is unable 
or unwilling to conduct such educational 
programs or that eu(Ui qxecial arrange- 
mente wUl result in more efficient and 
economic administration of educational 
programs for such chUdren or that they 
wiU add to the welfare or educational 
a^evement of such chUdren. 

(c) Payments under Title I of the Act 
to the Department of the Interior for a 
program to meet the special educational 
needs of educationaUy deprived chUdren 
on reservations serviced by elementary 
and secondary schools operated for 
Indian chUdren by that Department will 
be made on the basis of an application 
submitted by that Department to the 
Commissioner and approved by him. 

(d) Subject to the reaUotment au- 
thority in 1116.9, no State or local 
educational agency may assign any part 
of its ellgibU«ty to another agency. This 
does not, however, prevent a State edu- 



FEOERAL REGISTER, VOl. 32, NO. 27— THURSDAY, FEBRUARY 9, 1967 



2746 

cationftl agency from exercising its au- 
thority under i 116.6 nor prevent two or 
more applicants in one or more States 
from conducting a Joint program or 
project (including a planning project) 
through a combined use of funds made 
available to them. 

§ 116.17 Project covered by an applica- 
tion. 

(a) An application "or a grant under 
Title I of the Act by a local educational 
agency (other lhan a State agency di- 
rectly responsible for providing free pub- 
lic education for handicapped children 
or for children in institutions for ne- 
glected or delinquent children) shall set 
forth a project for educationally de- 
prived children residing in a projec'; area 
composed of school attendance areas 
having high concentrations of cMldren 
from low-income families or a project for 
serving children living in institutions for 
neglected or delinquent children, which 
project shall have been designed specifi- 
cally to meet special educational needs 
of those educationally deprived children. 
The project itself shall be carried out 
at locations where the needs of the edu- 
cational deprived children can best be 
served. It may Involve the participation 
of educationally deprived children resid- 
ing outside the project area if such a 
puiiicipation will not dilute the effec- 
tiveness of the project with respect to 
children residing in the project area. 

(b) A State or local educational 
agency (Including a State agency di- 
rectly responsible for providing free pub- 
lic education for handicapped children 
or for children in institutions for ne- 
glected or delinquent children) may ap- 
ply for a grant in an amount not exceed- 
ing one percent of the maximum grant it 
is eligible to receive or tl^000, whichever 
is greater, for planning during the cur- 
rent fiscal year which was, or will be, 
directly related to programs or projects 
to be carried out under Title I of the Act 
and has resulted, or is reasonably Ukely 
to result, in a program which will be car- 
ried out, if funds are necessary for that 
purpose because of the innovative nature 
of the program or project or because 
the local educational agency lades the re- 
sources necessary for adequate planning. 

(c) Each sqjpllcation for a grant under 
Title I of the Act by such a local educa- 
tional agency, other than an application 
for a grant for planning, shall designate 
the project area or the institution or 
special school for which the project is 
designed. A project area may Include 
one or more attendance areas having 
high concentrations of children from 
low-income families, but the project area 
must be sufficiently restricted in size in 
relation to the nature of the project as 
to avoid Jeopardizing its effecUveness in 
meeting the aims and objectives of the 
project. Each such application shall de- 
scribe the spedal educational needs 
identified wl^ educationally deprived 
children residing in the project area at 
which the project is directed. Each local 
educational agency shall design its proj- 
ects in such a manner, and apply them 
to such school attendance areas having 
high concentrations of children from 
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low-income families, as will best meet the 
special educational needs oi tlie educa- 
tionally deprived children. 

(d) A school attendance area for 
either a public elementary or a public 
secondary school may be designated as 
a project area if the estimated percent- 
age of children from low-income fami- 
lies residing in that attendance area is 
as high as the percentage of such chil- 
dren residing in the whole of the school 
district, or if the estimated number of 
children from low-income families re- 
siding in that atteiidance area is as large 
as the average number of such children 
residing in the several school attendance 
areas in the school district. In certain ’ 
cases, the whole of a school district may 
be regarded as an area having a high 
concentration of such children and be 
approved as a project area, but only if 
there are no wide variances in the con- 
centrations of such children among the 
several school attendance areas in the 
school district. 

(e) In the case of such a project un- 
dertaken Jointly by two or more such 
local educational agencies, the project 
area with respect to each school district 
must be one that qualifies as a project 
area imder paragraph (d) of this sec- 
tion. However, the whole of the project 
area must be considered in determining 
whether it is sufficiently restricted in 
size in relation to the nature of the proj- 
ect as to maintain its effectiveness in 
meeting the aims and objectives of the 
project. 

(f) The project for which an applica- 
tion for a grant is made by a local edu- 
cational agency should be designed to 
meet the special educational needs of 
those educationally deprived children 
who have the greatest need for assist- 
ance. However, none of the education- 
ally deprived children who are in need of 
the special educational services to be 
provided shall be denied the opportunity 
to participate in the proje^ on the 
groimd that they are not children from 
low-income families or on the ground 
that they are not attending school at 
the time. 

(g) Each such project miut be tailored 
to contribute pa^cularly toward meet- 
ing one or more of the special educa- 
tional needs of educationally deprived 
children and i^ould not be deigned 
m;^rely to meet the needs of schools or 
cf the student body at large in a school 
or in a specified grade in a school. 

(h) Each application xor a grant un- 
der Title I of the Act for educationally 
deprived children residing in a project 
area shall contain an assurance that tiie 
use of the grant funds will not result in 
a decrease in the use for educationally 
deprived children residing in that proj- 
ect area of state or local funds which, 
in the absence of funds under Title I of 
the Act, would be made available for 
that project area, and that neither the 
project area nor the educationally de- 
prived children residing therein will 
otherwise be penalized in the applica- 
tion of State and local funds because of 
such a use of funds under Title I of the 
Act. No project under Title I of the Act 




will be deemed to have been designed to 
meet the special educational needs of 
educationally deprived children unless 
the funds made available for that project 
are to be used to supplement, and not 
to supplant. State or local funds. 

(i) No application for a project grant 
under Title I of the Act may cover the 
construction of school facilities unless 
such construction is demonstrated as be- 
ing essential in order to assure the suc- 
cess of a program or project imder Title 
I of the Act. If the construction of 
school facilities Is so demonstrated as 
being essential for a program or project, 
the application must nevertheless com- 
ply with other requirements of Title I 
of the Act and the regulations in this 
part, such as the requirements in S 116.21 
in regard to labor standards and overall 
State construction planning and, in re- 
lation to the overall program, the re- 
quirements in S 116.19 in regard to par- 
ticipation by children enrolled in private 
schools. 

(J) A project by a State agency di- 
rectly responsible for providing fxc£ P’lib- 
lie education for handicapped children 
or for children in Institutions for ne- 
glected or delinquent children may in- 
clude the acquisition of equipment and, 
in the case of schools owned by that 
State or a public agency of that State, 
the construction of school facilities. 
Each project of such a State agency shall 
be designed to meet ttie special educa- 
tional needs of children attending 
schools operated or supported by that 
State agency. 

(k) An application by a State educa- 
tional agency to the Commissioner for a 
grant under Title I of the Act for the 
education of migratory children of mi- 
gratory agricultural workers shall de- 
scribe a program designed to meet the 
special educational needs of such migra- 
tory children. The application shall de- 
scribe the Individual projects that are 
contemplated and identify the local edu- 
cational agencies, if any, through which 
the projects will be carried out, which 
application shall be in sufficient detail to 
entd)le the Commissioner to determine 
whether he will exercise his authority to 
make special arrangements pursuant to 
section 205 (a) (2) in Title I of the Act. 
Within the total of the grants made 
available for the program, the program 
covered by an approved application may. 
without altering the essential nature of 
the program, be modified from time to 
time to refiect changing conditions. The 
State educational agency shall notify the 
Commissioner of any such modifications. 

(l) An application by tiie Department 
of the Interior to the Commissioner for 
payments to meet the special educa- 
tional needs of educationally deprived 
children on reservations servlet by 
elementary and secondary schools 
ope^tited for Indian children by that De- 
pa ment shall describe a program or 
ini Idual projects designed to meet the 
sp al educational needs of education- 
ally deprived children who attend such 
schools or who are eligible to attend su<^ 
schools or to participate in preschool 
programs of that Department. The pro- 
gram shall Include a provision::; for grants 
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to local educational agencies with re- 
spect to out-of-state Indian children In 
the elementary or secondary schools of 
such agencies under special contracts 
with the Department of the Interior, 
which grants shall not exceed, for each 
such child one-half the average per pupil 
expenditure in the State in which the 
agency is located. The application shall 
describe the overall program under 
Title I of the Act of the Department of 
the Interior which will administer the 
program to Indian children on the basis 
of its determination of their special edu- 
cational needs. An application by the 
Department of the Interior will be 
approved by the Commissioner upon his 
determination that the program in that 
application complies with the applicable 
requirements of Title I of the Act and 
the regulations in this part. Individ- 
ual projects to cany out the approved 
program of the Department of the In- 
terior will be implemented by that De- 
partment in a manner consistent with 
such requirements. The Department of 
the Interior will advise the Commissioner 
as to the manner the Department’s pro- 
gram is being Implemented, including a 
description of each individual project. 

§116.18 S«e, scope, and quality of 
projects. 

<a) Each application by a State or lo- 
cal educational agency for a grant (other 
than one for a planning project) must 
propose projects of sufficient size, scope 
and quality as to give reasoi.. ble promise 
of substantial progress toward meeting 
the needs of educationally deprived 
children for whom the projisets are in- 
tended. The program of a local educa- 
tional agency must involve tSie expendi- 
ture of at least $2,500 or such lesser 
amoimt as may be set by the State educa- 
tional agency upon its determination 
that it would be impossible, for such rea- 
sons such as distance or difficulty of 
travel, for the applicant to join effec- 
tively with other local educational agen- 
cies for the purpose of meeting that dol- 
lar requirement. The budget for a proj- 
ect shall avoid imprudent, extravagant 
or wasteful expenditures which would 
tend to defeat the intent of the Act to 
meet the special educational needs of 
educationally deprived children. The 
project application must justify any pro- 
posed expenditures above the level of 
expenditures by the applicant for other 
comparable activities. 

(b) Each application for a grant 
(other than one for a planning project) 
or for payments to the Department of the 
Interior ^all provide an assessment of 
the special educational needs of the edu- 
cationally deprived children who would 
be eligible to receive benefits under TiVi 
I of the Act or incorporate by reference 
the assessment contained in a prior ap- 
plication. Each such application for a 
grant shall describe the objectives of the 
project in relation to those special edu- 
cational needs. It must demonstrate 
that the project has been sufficiently well 
planned to meet those objectives ftnd that 
the project makes adequate provision for 
its implementation in an effective 
manner. 
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(c) A joint application may be made 
by two or more eligible educational 
agencies for grants to each for a single 
project (including a planning project) 
to be carried out jointly or through other 
arrangements between or among such 
educational agencies. 

(d) The program of a local educa- 
tional agency entitled to funds under 
Title I of the Act on the basis of children 
living in institutions for neglected or 
delinquent children shall provide for the 
special ^ucational needs of such 
children. 

(e) Applications for grants (other 
than those for planning projects) or 
payments are to be concentrated on a 
limited number of projects and applied 
to a limited number of educationally 
deprived children so as to give reasonable 
promise of promoting to a marked degree 
improvement in the educational attain- 
ment, motivation, behavior or attitudes 
of children. 

§ 116.19 Participation by children en- 
rolled in private schools. 

(a) Each local education agency shall 
provide special educational services de- 
signed to meet the special educational 
needs of educationally deprived children 
residing in its district who are enrolled in 
private schools. Such educationally de- 
prived children shall be provided genu- 
ine opportimitles to participate therein 
consistent with the number of such edu- 
cationally deprived children and the na- 
ture and extent of their educational 
depilvatlon. The special educational 
services shall be provided through such 
arrangements as dual enrollment, edu- 
cational radio and television, and mobile 
educational services and equipment. 
Such opportimitles shall be made avail- 
able to those educationally deprived chil- 
dren who reside in the public school 
attendance area designated as the project 
area or in a geographical area reasonably 
coterminous with the project area. If it 
is not practicable to apply a project to 
children enrolled in private schools be- 
cause they are enrolled in a private 
school located in another school district, 
the applicant may make arrangements 
for such children with the local educa- 
tional agency serving such other school 
district, including where appropriate the 
making of a joint project application. 

(b) The needs of educationally de- 
prived children enrolled In private 
schools, the number of such children who 
will participate in the program and the 
types of special educational services to 
be provided for them, shall be deter- 
mined, after consultation with persons 
knowledgeable of the needs of these pri- 
vate school children, on a basis com- 
parable to that used in providing for the 
participation in the program by edu- 
cationally deprived children enrolled in 
public schools. 

(c) The opportunities for participa- 
tion by educationally deprived children 
in private schools in the program of a 
local educational agency under Title I 
of the Act shall be provided through 
projects of the local educational agency 
which furnish special educational serv- 
ices that meet the special educational 



needs of such educationally deprived 
children rather than the needs of the 
student body at large or of children in 
a specified grade. The application for 
each project shall show the number of 
educationally deprived children enrolled 
in private schools who a:'’e expected to 
participate therein and the degree and 
manner of their expected participation. 

(d) Any project to be carried out in 
public facilities and involving a joint 
participation of children enrolled in 
private schools and childi'en enrolled in 
public schools shall include such provi- 
sions as are necessary to avoid classes 
which are separated by school enroll- 
ment or religious affiliation of the chil- 
dren. 

(e) Public school personnel may be 
made available on other than public 
school facilities only to the extent 
necessary to provide special services 
(such as therapeutic, remedial, or wel- 
fare services, broadened health services, . 
school breakfasts for poor children, and 
guidance and counseling services) for 
those educationally deprived children for 
whose needs such special services were 
designed and only when such services are 
not normally provided by the private 
school. The application for a project 
including such special services shall pro- 
vide assurance that thq applicant will 
maintain administrative direction and 
control over those services. Subject to 
the provisions of 1 116.20, mobile or por- 
table equipment may be used on private 
school premises for such period of time 
within the life of the current project for 
which the equipment is intended to be 
used as is necessary for the successful 
participation in that project by educa- 
tionally deprived children enrolled in 
private schools. Provisions for special 
educational services for educationally 
deprived children enrolled in private 
schools shall not include the paying of 
salaries for teachers or other employees 
of private schools, except for services 
performed outside their regular hours of 
duty and under public supervision and 
control, nor shall they include the using 
of equipment other than mobile or por- 
table equipment, on private school prem- 
ises or the constructing of private school 
facilities. 

(f) In .the event that the special edu- 
cational heeds of the educationally de- 
prived Indian children attending private 
schools on a reservation cannot be met 
by the appropriate local educational 
agency because of the remote location 
of those schools, the Department of the 
Interior shall design its program to meet 
the special educational needs of such 
educationally deprived Indian children 
through appropriate arrangements that 
provide genuine opportunities for par- 
ticipation by such educationally deprived 
Indian children which are consistent 
with the number of such children and 
the nature and extent of their educa- 
tional deprivation. 

(g) The foregoing .provisions of this 
section, other than those relating to the 
constroction of private school facilities, 
do not apply to the use of funds granted 
to a State agency because of its direct 
responsibility for providing free public 
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education for handicapped children or 
for children in Institutions for neglected 
or delinquent children. 

§ 116.20 Title to property and control 
over funds. 

(a) Control over the use of funds pro- 
vided under Title I of the Act, and title to 
and administrative control over property 
acquired with such funds, shall be in a 
public agency, which will exercise s oh 
control. Such funds and property shall 
be used for the purposes provided in Title 
I of the Act, but such a use shall not 
inure to the benefit of any private school. 
The incidental use of such property for 
other purposes is permitted only for re- 
lated educational purposes on public 
premises and only so long as such a use 
does not Interfere with the carrying out. 
of a Title I project. 

(b) Equipment acquired with funds 
provided under Title I of the Act may, 
in certain cases, be placed on private 
school premises for a limited period of 
time, but the title to and administrative 
control over such equipment must be re- 
tained and exercised by a public agency. 
In exercising that administrative control, 
the public agency shall not only keep 
records of, and account for, the equip- 
ment but shall also assure itself that the 
equipment is being used solely for the 
purposes of the project, and remove the 
equipment from the private school prem- 
ise» when necessary to avoid its being 
used for other purposes or when it is 
no longer needed for the purposes of the 
project. 

(c) The application by a local educa- 
tional agency must centain a satisfac- 
tory assurance thi^ the funds provided 

. under Title I of the Act, and property de- 
rived therefrom, will at all times be imder 
the control of, and be administered by, 
a public agency in accordance with the 
provisions of the Act and the regulations 
in this part. 

§ 116.21 RequiremenU with respect to 
conatruction. 

(a) In a case of a project involving the 
constructicHi of school facilities, the ap- 
plication for a grant shall provide assur- 
ances that all laborers and mechanics 
employed by contractors or subcontrac- 
tors on such construction will be paid 
wages at rates not less than those deter- 
mined by the Secretary of Labor to be 
prevailing on similar construction in the 
locality in accordance with the Davis- 
Bacon Act, as amended (40 UJ3.C. 276a — 
276a-5) ; that such contracturs and sub- 
contractors wUl ccmply with the regula- 
tions in 29 CFR Fart 3 (see 29 F.R. 97) , 
and include all clauses required by 29 
CFR S.S (a) and (c) (see 29 FR. 100, 101, 
13463, and 29 CFR Part 3, Subpart B— 
Interpretation of the fringe benefits pro- 
visions of the Davls-Baoon Act — ^pub- 
lished at 29 FR. 13465) ; ahd that the 
nondiscrimination clause prescribed by 
Executive Order No. 11246 of September 
24, 1965 (30 FR. 12319), will be incorpo- 
rated in any contract for construction 
work, or modification thereof, as defined 
in said Executive Order. 

(b) In develcping plans for the con- 
struction of school facilities, iie appli- 



cant agency shall give due consideration 
to excellence of architecture and design 
and to the inclusion of works of art, for 
which funds under Title I of the Act 
will be available in an amount not in ex- 
cess of 1 percent of the cost of such 
construction including the providing of 
works of art. In any event, the construc- 
tion must be functional, must be under- 
taken in an economical manner, and 
must not be elaborate in design or ex- 
travagant in the use of materials. 

(c) The State educational agency 
shall not approve a project involving the 
construction of school facilities unless 
it determines that the construction is 
consistent with overall State plans for 
construction. It shall not approve such 
a project involving construction, other 
than minor remodeling, altering or im- 
proving of school facilities, unless the ap- 
proval is conditioned upon approval of 
the construction plans and specifications 
by the State educational agency, and 
further conditioned upon the award of a 
construction contract on or before a date 
specified in the project application as 
providing a reasonable period of time 
taking into consideration the nature of 
the program or project to be served by 
the construction of the school facilities 
and the magnitude of the construction to 
be undertaken, which date shall in no 
event be later than June 30 of the follow- 
ing fiscal year. Such plans and speci- 
fications shall be approved only after 
due consideration has been given, to the 
extent appropriate in view of the uses 
to be made of the facilities, of the acces- 
sibility of the facilities to, and the usabil- 
ity of them by, handlciqiped persons, and 
of their compliance with the minimum 
standards contained in “American 
Standard Specifications for Making 
Buildings and Facilities Accessible to, 
and Usable by the Physically Handi- 
capped” approved by the American 
Standard Association, Inc., with appro- 
priate usable segments of “Building 
Standards of the University of Illinois 
Rehabilitation Center” and “Occupancy 
Ouide-Department of Veterans Bene- 
fits, Regional Offices, Veterans Adminis- 
tration,” and with such other standards 
in that regard as the Secretary of Health, 
Education, and Welfare may prescribe or 
approve. 

(d) In the planning of the construc- 
tion of school facilities Involving the 
use of funds. imder Utle I of the Act, 
each State and local educational agency 
shall, in accordance with the provisions 
of Executive Order No. 11296 of August 
10, 1966 (31 F.R. 10663), and such rules 
and regulations as may be issued by the 
Department of Health, Education, and 
Welfare to carry out those provisions, 
evaluate flood hazards in connection 
with such school facilities, and as far 
as practicable, avoid the uneconomic, 
hazardous, or unnecessary use of flood 
plains in connection with such 
construction. 

(e) All contracts for construction (as 
defined in 1 116.1(f)) shall be awarded 
to the lowest qualified bidder on the basis 
of open competitive bidding except that, 
if one or more itenu of construction are 
covered by an established alternative 



procedure, consistent with State and lo- 
cal laws and regulations, which is ap- 
proved by the State agency as designed 
to assure construction in an economical 
manner consistent with sound business 
practice, such alternative procedure may 
be followed. 

§ 116.22 Provision for measurement of 
educational achievement and evalua- 
tion of programs. 

(a) Each application by a State or 
local educational agency or by the De- 
partment of the Interior shall describe 
the procedures and techniques to be uti- 
lized in making at least annually an 
evaluation of the effectiveness of its pro- 
gram under Title I of the Act in meeting 
the special educational needs of educa- 
tionally deprived children, including ap- 
propriate objective measurements of 
educational achievement. 

(b) The measurement of educational 
achievement under such a program shall 
include the measuring or estimating of 
educational deprivation of those children 
who will participate in the program and 
the comparing, at least annually, of the 
educational achievement of participat- 
ing children with some objective stand- 
ard or norm. The type of measurement 
used by a local educational agency 
should give particular regard to the re- 
quirement that the State educational 
agency report to the Commissioner on 
the effectiveness of the programs in that 
State in improving the educational 
achievement of educationally deprived 
children. 

(c) The evaluation of programs and 
projects should, consistent with the na- 
ture and extent of participation by chil- 
dren enrolled in private schools, be ex- 
tended to such participation. 

§ 116.23 Reports by local educational 
agencies. 

Each application by a local education- 
al agency (including a State agency di- 
rectly responsible for providing free pub- 
lic education for handicapped children 
or for children in Institutions for ne- 
glected or delinquent children) shall pro- 
vide assurance that it will render to the 
State educational agency an annual re- 
port and such other reports, in such 
form, and containing such information, 
as may be reasonably necessary to en- 
able the State educational agency to per- 
fciin its duties under Title I of the Act, 
including the measurements of educa- 
tional achievement and program effec- 
tiveness required by 1 116.22. The local 
educational agency shall keep such pro- 
gram and fiscal records, and afford such 
access thereto, as the State educational 
agency may find necessary to assure the 
correctness and verification of such re- 
ports and the expenditure of funds 
granted under Title I of the Act. 

§ 116.24 Relalion to other programs. 

(a) Each application for a grant under 
Title I of the Act shall demonstrate that, 
in the development of the program or 
project, the applicant has taken into con- 
sideration those benefits that are or may 
be made available for the affected chil- 
dren through various agencies of the 
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Federal Government, as well as through 
State and local agencies and private non- 
profit organt^Mons, and has coordinated 
the progr/Am or project with programs 
available through such agencies or or- 
ganizations, including community action 
programs under Title n (42 U.S.C. 2781- 
2831) of the Economic Opportunity Act 
of lf/64 and shaU further demonstrate 
that there wiU ^ similar coordination in 
the operation of the program or project. 
The puroose of the foregoing is to avoid a 
duplication of benefits and to assure the 
most effective use of funds under Title I 
of the Act toward meeting the special 
educational needs of educationally 
deprived children. 

(b) Each application by a State educa- 
tional agency for a grant to establish or 
improve programs of education for mi- 
gratory children of migratory agricul- 
tural workers shtdl demonstrate that in 
planning the program and the projects 
comprising that program there has been, 
and in carrying out such program and 
projects there will be, appropriate co- 
ordination with programs administered 
under Part B of Title III (42 U.S.C. .'i86D 
of the Economic Opportunity Act ot 1964. 
Each such application shall also describe 
the manner in which the program and 
projects are coordinated with similar 
programs and projects in other States, 
including the transmittal of pertinent 
information with respect to school rec- 
ords of such migratory children. 

(c) In the coordination with other 
programs the commingling of funds un- 
der Title I of the Act with funds under 
such other programs is not authorized, 
but the simultaneous use of funds under 
each of those programs to finance Iden- 
tifiable portions of a single project is 
permitt^. 

(d) The application by the Depart- 
ment of the Interior for payment to meet 
the special educational needs of educa- 
tionally deprived children on reserva- 
tions serviced by elementary and sec- 
ondary schools operated for Indian 
children shall contain'an assurance that 
the program and projects have been de- 
veloped in cooperation with appropri- 
ate Indian representatives and commu- 
nity action agencies and that the pro- 
gram and projects will be coordinated 
with appropriate Federal, State, and 
local authorities and private nonprofit 
organizations. 

§ 116.25 Dissemination and utilization 
of results of educational research 
and demonstrations. 

(a) Each application by a State or 
local education^ agency for a grant, or 
by the Department of the Interior for 
a -payment, shaU describe the methods 
tr be used by the applicant for reviewing, 
selecting, and diss'j .finating to teachers 
and educational d.iministrators signif- 
icant information on the latest devel- 
opments and most recent experiments in 
education so that such information will 
be available for use in program planning 
■ and operation. The provisions in that 
regard may include, among other things, 
in-service education, the use of profes- 
sional librarians on library informa- 
tional systems, professional workdiops 



and seminar consultations and visita- 
tions, and reports on the organization, 
operation and outcome of projects under 
Title I of the Act. 

(b) Promising educational practices 
developed through projects of the appli- 
cant, or through information dissemi- 
nated to it by other applicants, shaU be 
considered for, ».nd to the^extent deemed 
appropriate and not in violation of the 
assurance called for by paragraph (h) 
of S lU.J t. may be adopted in, all cf the 
schools d' the applicant through the use 
of available funds other than those under 
Title I of the Act. 

§§ 116.26-116.30 [Reserved] 

Subpart D^Duties and Functions of 
State Educational Agencies 

§ 116.31 Participation by States. 

(a) Any State desiring to participate 
in the grant programs under Title I of 
the Act shall, through its State educa- 
tional agency, submit to the Commis- 
sioner an application for sueh a partici- 
PEttion. Each State educational agency 
seeking a grant for establishing or im- 
proving programs of education for mi- 
gratory chUdren of migratory agricul- 
tural workers shaU submit a separate 
appUcation for such a grant to the Com- 
missioner pursuant to 1 116.17 (k). 

(b) Each applicaticn by a State ed- 
ucational agency shall provide the official 
name of the agency responsible for carry- 
ing out the functions of a State educa- 
tional agency under Title I of th« Act. 

(c) The application for participation 
by the State in the grant program shaU 
contain an assurance of the State edut?a- 
tional agency that each application by 
a local educational agency (including a 
State agency directly responsible for pro- 
viding free public education for handi- 
capped children or for chUdren in insti- 
tutions for neglected or delinquent 
ChUdren) approved by the State educa- 
tional agency wiU comply with the re- 
quirements of Title I of the Act and the 
regulations in subpart C of this part, 
that the State educational agency wlU 
require each such local educational 
agency to carry out aU assurances given 
by it in, and to perform aU obUgations 
imposed on it in connection with, its 
approved appUcations for grants, and 
that the State educational agency wUl 
in aU other respects comply with the 
requirements imposed on it by Title I of 
the Act and the regulations in this part. 

(d) The appUcation for participation 
by the State in the grant program shaU 
contain an assurance that fiscal control 
and fund accounting procedures wiU be 
adopted to as.sure the proper disburse- 
ment of, and accounting for. Title I 
funds paid to the State, including such 
sums as may be paid to State and local 
educational agencies with respect to ap- 
proved projects. 

(e) The State educational agency shaU 
designate the officer who wiU receive and 
have custody of funds granted to the 
State under Title I of the Act, who wiU 
pay to State and local educational 
agencies the amounts distributed to 
them, who wlU receive the repayments by 
State and local educational agencies of 



such portion of the funds paid to them as 
remain unexpended at the close of the 
period for which they were made avoil- 
able for expenditure, and who wlU pay 
out the amounts expended by the State 
educational agency for the performance 
of those duties which are imposed on it 
pursuant to Title I of the Act and the 
regulations in this part. 

(f) Each application by a State edu- 
cational agency shaU contain an assur- 
ance that it will make periodic reports 
to the Commissioner evaluating the 
effectiveness of the programs and proj- 
ects rr State and local educational 
agencl'^.*- , and the use by such educational 
agencies of grants under Title I of the 
Act, in improving the educational at- 
tainment of educationally deprived 
children. Such reports shall include the 
results of objective measurements of 
educational achievement under the pro- 
grams of the several participating edu- 
cational agencies with particular ref- 
erence to progress made toward meeting 
the special education..! needs of educa- 
tionally deprived chUdren. 

(g) Each application by a State edu- 
cational agency shall contain an assur- 
ance that it wlU make such other reports 
to the Commissioner as he may reason- 
ably require from time to time to enable 

to perform his duties under Title I 
of the Act. Such reports shall include 
a disclosiire of eny allegations of sub- 
stance whlyh may be made by local edu- 
cational agencies or private individuals 
or organizations of actions by State or 
local 'educational agencies contrary to 
the prtwislons of Title I of the Act or the 
regulations in this part, a summary of 
the result of any investigations made or 
hearings held with respect to those al- 
legations, and a statement of the disposi- 
tion f/y the State educational agency of 
those allegations. It is recognized that 
the responsibility with respect to the 
resolution of such matters rests, in the 
first instance, in the State educational 
agency. 

(h) Each application by a State ed- 
ucational agency shaU contain an as?;ur- 
ance that it wiU keep such records, and 
afford the Commissioner such access 
thereto, as he may find necessary to 
assure the correctness of the reports re- 
quired to be made and the adequacy of 
the fiscal control over and the accounting 
for Title I funds paid to the States. 

§116.32 Certificate of Stale attorney 

general. 

The appUcation for participation by a 
State in the grant program under Title I 
of the Act, and each appUcation for a 
grant to establish or improve programs 
of education for migratory children of 
migratory agricultural workers, shall in- 
clude a certificate by the State attorney 
general or other appropriate State legal 
officer to the effect that the agency sub- 
mitting the application has the authority 
under State law to perform the duties 
and functions of a State educational 
agency under Title I of the Act and the 
regulations in this part, including those 
arising from the assurances given in the 
application. 
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§ 116.33 Allocation So local educational 
agencies. 

(a) In those instances in which the 
•determination of the Commissioner with 
respect to the maximum amount of 
grants relates only to county aggregate 
maximum grants, the State educational 
agency shall allocate such county aggre- 
gate maximum grants among the local 
educational agencies within the counties 
on the basis of such criteria as the State 
educational agency may apply in accord- 
ance with S 116.4 and S 116.6. 

(b) The State educational agency 
shall promptly advise the Commissioner 
of its allocations of county aggregate 
maximum grants among the several local 
educational agencies in each county and 
the criteria on whiqh such allocations 
were based. . 

(c) The State educational agency 
shall advise the Commissioner of the 
amounts needed to fund those applica- 
tions by local educational agencies for 
grants which are approved by the State 
educational agency, together with appro- 
priate Information concerning each of 
the projects covered by such applications, 
and of the additional amount not in ex- 
cess of (1) one percent of the maximum 
grants to State and local educational 
agencies of the State as adjusted pursu- 
ant to S 116.9 or (2) $75,000 (or $25,000 
In the case of Puerto Rico, Wake Island, 
Guam, American Samoa, the Virgin Is- 
lands, or the Trust Territory of the 
Pacific Islands), whichever is greater, 
which is required by the State educa- 
tional agency for administration and for 
technical assistance to local educational 
agencies with respect to the measure- 
ment of educational achievement and 
evaluation of programs called for by 
i 116.22. 

§ 116.34 Approval of application* from 
local educational agencies. 

(a) The State educational agency shall 
re\dew all applications by local ^uca- 
tional agencies (including State agencies 
directly responsible for providing free 
public education for handicapped chil- 
dren or for children in institutions for 
neglected or delinquent children) in the 
State for grants under Hf.e I of the Act 
to determine whether su.;h appU«!atlon8 
meet the requirements of the Act and 
the regulations in subpart C of this part. 
The State educational agency shall not 
approve su<^ an application imless it de- 
termines that the application does effec- 
tively meet the requirements of the Act 
and the regulations in subpart C of this 
part and that the State educational 
agency is able to give the Commissioner 
the assurances with respect to that ap- 
plication which are required by the regu- 
lations in this subpart. The State educa- 
tion^ agency shall not approve an ap- 
plication by a local educational agency 
which, together with other approved ap- 
plications by that agency,, exceeds the 
amount available for grants to that 
agency. 

(b) The State educational agency may 
approve an application in part or for 
less funds than is called for by the ap- 
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plication only if such an approval does 
not have the effect of altering the proj- 
ect to such an extent that it no longer 
provides reasonable promise of substan- 
tial progress toward meeting the special 
educational needs of educationally de- 
prived children. 

(c) The State educational agency shall 
not finally disapprove any application in 
whole or in part without first affording 
the local educational agency submitting 
the application reasonable notice and 
opportunity for a hearing with respect 
to such action. 

(d) The terms and provisions of each 
approved project shall be made available, 
by the State educational agency, and by 
the affected local educational agenc 7 or 
agencies, for public Inspection. 

§§ 116.35-116.40 [Reserved] 

Subpart E — Payments 

§ 116.41 Payments to States. 

(a) The maximum amount of all pay- 
ments which may be made to a State for 
grants under Title I of the Act is the ag- 
gregate of the maximum eligibilities of 
all State and local educational agencies 
of the State for grants and the maximum 
eligibility of the State educational agency 
for administration and technical assist- 
ance with respect to the measurement of 
educational achievement and evaluation 
of projects, as that aggregate is a^usted 
primiant to § 116.9. 

(b) The Commissioner will, during the 
fiscal year, pay to each State an amount 
which is equal to the aggregate amount 
for which projects of State and local edu- 
catioiud agencies are approved by the 
State educational agency or by the Com- 
missioner, plus such amount as the State 
educational agency is entitled to and 
expends for such administration and 
technical assistance. The -Commissioner 
may make advances to each State sub- 
mitting an application for participation 
in the program rmder Title I of the Act 
and requesting such an advance. 

(c) Until such time as the Commis- 
sioner has finally determined the maxi- 
mum eligibilities for grants of aU State 
and local educational agencies hi all the 
States, he will make a tentative ratable 
reduction in the amounts payable to 
States and will further limit such 
amounts in order for him to be in a posi- 
tion to make such final ratable reduc- 
tions as may be necessitated by the 
amount of the available appropriations. 

(d) Each local educational agency re- 
ceiving a distribution of grants for ap- 
proved programs and projects shall, at 
the end of the period for which, expendi- 
tures of such grants are authorize, re- 
lease to the State educational agency any 
unexpended balances of such grants. 
The State educational agency shall re- 
port to the Commissioner the amount of 
such unexpended balances as weU as the 
unexpended balances of grants to the 
State educational agency for such ad- 
ministration and technical assistance, 
and all such unexpended balances shall 
be taken into account by the Commis- 
sioner in making payments to the State 
thereafter. 
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§ 116.42 ^ O:iligation of Federal appro- 
priations. 

(a) The notification to the Commis- 
sioner of the approval by State educa- 
tional agencies of projects imder Title I 
of the Act by local educational agencies 
for specified amounts within the limits 
of the amounts available for that purpose 
will be regarded as obligating the Gov- 
ernment of the United States in such 
specified amounts. Federal appropria- 
tions so obligated will remain available 
for use by such local educational agen- 
cies as prescribed in § 116.46. 

(b) Amounts made available for ex- 
penditure by State educational agencies 
for administration and technical assist- 
ance with respect to the measurement of 
educational achievement and evaluation 
of programs in accordance with the pro- 
visions of section 207(b) in Title I of the 
Act will be regarded as obligations of the 
Government of the United States. Fed- 
eral appropriations so obligated will re- 
main available for use by such local edu- 
cational agencies as prescribed in 
.§ 116.46. 

(c) The approval by the Commis- 
sioner of anplications by State educa- 
tional agencies for establishing or im- 
proving programs of education for chil- 
dren of migratory agricultural workers 
will be regarded as obligating the Gov- 
ernment of the United States for the 
andounts approved for such projects. 
Federal appropriations so obligated will 
remain available for use by such State 
educational agencies as prescribed in 
1 116.46. 

§ 116.43 Dutributifm* to State or local 
educational agencies. 

(a) Subject to the provisions of 
§ 116.45, the State educational agency in 
each State participating in the program 
imder Title I of the Act shall distribute 
to eligible State and local educational 
agencies the sums made available to the 
State educational agency by the Com- 
missioner for the programs or projects of 
such State and local educational agencies 
approved by the State educational agency 
or the Commissioner during the fiscal 
year for which the Federal appropria- 
tions are made available. 

(b) Federal funds so made available to 
a State educational agency shall be 
drawn down by the State educational 
agency or transferred to local educa- 
tional agencies in installments substan- 
tially coinciding with the need for suen 
funds based upon the estimated rates of 
expenditure by such State or local edu- 
cational agencies. 

§ 116.44 Limitation on payments to a 
Sute. 

No payments by the Commissioner un- ’ 
der Title I of the Act will be made to a 
State for any fiscal year in which the 
State has taken such payments into con- 
sideration in determining the eligibility 
of a local educational agency for State 
aid, or in determining the amount of that 
aid, with respect to the free public edu- 
cation of children in such a way as to 
penalize the local educational agency in 
relation to the availability of State or 
local funds. 
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§ 116.45 Limitations on payments to a 
local educational »stncy» 

(a) No payments to a State under 
Title I of the Act for any fiscal yter may 
be paid by the State educational agency 
to a local educational agency unless the 
State educational agency finds that the 
combined fiscal effort of that local edu- 
cational agency and the State with re- 
spect to the provision of free public edu- 
cation by that local educational agency 
for the preceding fiscal year was not less 
than such a combined fiscal effort for 
that purpose for the second preceding 
fiscal year. 

(b) For purposes of this section, fiscal 
effort by a local educational agency shall 
be measmed by the amount of the cur- 
rent expenditures per pupil by the local 
educational agency other than expendi- 
tures from funds derived from Federal 
sources for which the local educational 
agency is required to account to the Fed- 
eral Government directly or through the 
State educational agency, such as funds 
under Titles I, H, and m of the Act, 
Titles in and V of the National Defense 
Education Act of 1958, and the Economic 
Opportimity Act of 1964. Expenditures 
by. a State with reiqpect to a local educa- 
tional agency rather than by such a local 
educational agency itself shall be deemed 
to have been maintained at the same level 
in the preceding fiscal year as in the sec- 
ond preceding fiscal year unless the basis 
for maxing such expenditures has been 
altered or if such , expenditures are as- 
sumed by such a local educational 
agency. In such an event, the actual ex- 
penditures of that natme shall be taken 
into accoimt in both years in determin- 
ing combined fiscal effort. A combined 
fiscal effort in the preceding fiscal year 
shall not be deem^ to be a reduction 
from that in the second preceding fiscal 
year unless the per pupil expenditure in 
the preceding fiscal year is less than 
that in the second preceding fiscal year 
by more than. 5 percent. Any such re- 
duction in fiscal effort by a local educa- 
tion^ agency for any fis^ year by more 
than 5 percent will disqualify a local edu- 
cational agency unless the local educa- 
tional agency is able to demonstrate to 
the satisfaction of the State educational 
agency that such a reduction was oc- 
casioned by an unusual event, such as 
the removid of a large segment of prop- 
er^ from the tax rolls, that could not 
have been fully anticipated or reason- 
ably compensated for by the local educa- 
tional agency and ih&t fiscal effort of the 
local edu«;aticnsl agency does not other- 
wise indicate a diminisheu fiscal effort. 

§ 116.46 Use of Federal funds and liqui > 
dation of obligations by State or local 
educational agencies. 

(a) Federal ftmds granted under Title 
I of the Act to State and local educa- 
tional agencies shall remain available 
until August 31 following the fiscal year 
in which such amounts were made avail- 
able for use by such State and local edu- 
cational agencies for projects approved 
during that fiscal year. Grants for con- 
struction of school facilities shall remain 
available for use for that purpose for a 
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reasonable period of time as determined 
pursuant to S 116 . 21 (c). 

(b) Federal funds made available im- 
der Title 1 of tue Act u> State educational 
agencies for administration and techni- 
cal assistance will remain available for 
such use until the close of the current 
fiscal year. 

(c) For the purposes of this section a 
use of funds under Title I of the Act by a 
State or local educational agency will be 
determined on the basis of documentary 
evidence of binding commitments for the 
acquisition of goods or property, for the 
construction of school facilities, or for 
the performance of work, or on the basis 
of a reservation of funds for administra- 
tive activities in cozmection with the 
completion of project activities such as 
evaluation and auditing activities, except 
that the use of funds for personal serv- 
ices other than those for administrative 
activities for which such a reservation of 
funds has been made, for services per- 
formed by public utilities, for travel, and 
for rentel of equipment and facilities 
shall be determined respectively on the 
basis of the time such services were ren- 
dered, such travel was performed, and 
such rented equipment and facilities were 
used. 

(d) Federal funds under Title I of the 
Act shall not be available for use with 
respect to binding commitments (other 
than those relating to personal services, 
utility services, travel, or the rental of 
equipment or facilities) entered into, or 
with respect to personal services, utility 
services, travel or the rental of equip- 
ment or facilities rendered or performed 
by or for a State educational agency with 
respect to administration or technical 
assistance prior to the effective date of 
the approval by the Commissioner of the 
State application for participation, which 
in no event will be earlier than the date 
on which it was received .by the Com- 
missioner in substantially approvable 
form and appropriations are made for 
that purpose. 

(e) Federal funds granted to Stete 
educational agencies for establishing or 
improving programs of education under 
Title I of the Act for migratory children 
of migratory agricultural workers, and 
Federal funds distributed to local educa- 
tional agencies (including State agencies 
directly responsible for providing free 
public education for handicapped chil- 
dren or for children in institutions for 
neglected or delinquent children) for 
programs under Title I of the Act, shall 
not be available with respect to binding 
commitments (other than those relat- 
ing to personal services, utility services, 
travel, or the rental of equipment or fa- 
cilities) entered into prior to, or with re- 
spect to personal services, utility services, 
travel, or the rental of equipment cr fa- 
cilities rendered or performed prior to, 
the effective date of the approval by the 
Commissioner of the State application 
for participation or (except for commit- 
ments or services relate^ to planning 
projects) prior to the date on which the 
applicant was notified that the applica- 
tion of the State or local ‘educational 
agency for a grant with respect to that 
project was submitted for approval to 
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the State educational agency or the Com- 
missioner in substantially approvable 
form. Federal funds from two separate 
fiscal year appropriations are not avail- 
able for payment with respect to a single 
such commitment. 

(f) Obligations entered into by State 
and local educational agencies and pay- 
able out of funds under Title I of the 
Act shall be liquidated during the fiscal 
year following the fiscal year in which 
such funds are made available for use 
by such agencies unless prior to the end 
of that following fiscal year the State 
educational agency reports to the Com- 
missioner the reasons why such obliga- 
tions cannot be timely liquidated and, 
on the basis thereof, the Commissioner 
extends the time for so liquidating obli- 
gations. 

§ 116.47 Expenditures by State and lo- 
cal educational agencies. 

(a) Amounts granted or distributed to 
State or local educational agencies for 
approved projects may be expended by 
such agencies for such projects in the 
amounts for which they were approved 
by the Commissioner or the State educa- 
tional agency. Amounts for approved 
projects may, within the limit of the 
amounts made available to the State or 
local educational agency for programs 
or projects, be varied upward or down- 
ward by 10 percent of such respective 
amounts upon the determination by the 
State or local educational agency that 
such projects and the program of that 
agency will continue to meet the require- 
ments of Title I of the Act and the regu- 
lations in this part. A variation in ex- 
cess of 10 percent may be made only with 
the approval of the Commissioner or the 
State educational agency which approved 
the original project. 

(b) All proceeds from the sale of prop- 
erty being inventoried pursuant to the 
provisions of i 116.55 but not less than 
the fair market value of such property, 
and the net proceeds from the rental of 
such property, shall be credited to the 
Federal Government. 

§ 116.48 State fiscal control and audit. 

(a) The State educational agency 
shall, for that agency and local educa- 
tional agencies, provide for such fiscal 
control and fund accounting procedures 
as may be necessary for the proper dis- 
bursement of funds paid to the State 
and to local educational agencies under 
Title I of the Act. 

(b) All expenditures by local educa- 
tional agencies or by State educational 
agencies of Federal funds granted under 
Title I of the Act shall be audited either 
by State auditors or by other appropriate 
auditors. The State educational agen- 
cies shall, with due regard for Federal 
auditing requirements, provide for ap- 
propriate audit standards for that pur- 
pose. The results cf such audits shall be 
used to substantiate State agency rec- 
ords and shall be made availabie to 
Federal auditors. Federal auditors shall 
be given access to such records or other 
documents as may be necessary to sub- 
stantiate the results of such audits. 

§§ 116.49-116.50 [Reserved] 
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Subpail F — General Provisions 

§ 116.51 Approval of State application. 

The Commissioner will approve each 
application by a State, through its State 
educational agency, to participate In the 
grant program under Title I of the Act 
if he determmes that the application 
meets th<> :.v.aulrements of section 206(a) 
in Title I of the Act and the regulations 
in Subpart D of this part. He will not 
finally disapprove any State application, 
or any application by a State educational 
agency for migratory children of migra- 
tory agricultural workers, except after 
reasonable notice and opportunity for a 
hearing to the State educational agency 
with repect to the disapproval of that 
application. 

§ 116.52 Withholding by the Conunis- 
sioner. 

(a) Whenever the Commissioner, after 
reasonable notice and opportunity for a 
heaitog to any State educational 
agency, finds that there has been a fail- 
ure to comply substantially with any as- 
surance set forth in the application of 
that State, or in the application of that 
State educational agency, approved by 
the Commissioner, for a grant to estab- 
lish or improve programs of education 
for migratory children of migratory 
agricultural workers, he will notify the 
agency that further payments will not be 
made to the State under Title I of the 
Act (or, in his discretion, that the State 
educational agency will not make further 
payments under Title I of the Act to spec- 
ified local educational agencies affected 
by the failure) until he is satisfied that 
there is no longer any such failure to 
comply. Until the Commissioner is so 
satisfied, further payments imder Title 
I of the Act will not be made to that 
State or povments by the State educa- 
tional agency will be limited to payments 
to local educational agencies not affected 
by the failure, as the case may be. 

(b) Prior to Initiating a hearing under 
this section, the Commissioner will at- 
tempt to resolve any apparent differ- 
ences between him and the State educa- 
tional agency regarding the interpreta- 
tion or application of the provisions of 
Title I of the Act and the regulations in 
this part, including any apparent dif- 
ferences with respect to the disposition 
of matters reported by the State educa- 
tional agency pursuant to S 116.31(g). 
Nothing herein shall be deemed to pre- 
vent any State educational agency from 
seeking the advice of the Commi^ioner 
prior to disposing of such matters. 

§ 116.53 Allownble expenditures. 

(a) Federal funds made available to 
State and local educational agencies may 
be used by those agencies for such ex- 
penditures as are reasonably necessary 
for carrying out approved projects. 

(b) Federal fun^ granted to State 
educational agencies for administration 
and for technical assistance to local 
educational agencies with respect to the 
measm'ements of educational achieve- 
ment and evaluation of the effectiveness 
of projects in meethig the specitd edu- 
cational needs of educationaUy deprived 
children may be used by those agencies 



for such expenditures as are reasonably 
necessary for carrying out those activi- 
ties. 

(c) Federal funds made available un- 
der Title I of the Act to local educational 
agencies and to State educational 
agencies may be used only for those ex- 
penses which are incurred as a result of 
the grant program under that title. 
They Include expenses such as those for: 

(1) Salaries, wages, and other per- 
sonal service costs of permanent and 
temporary staff employees and con- 
sultants for the performance of services 
reasonably necessary for the grant pro- 
gram under Title I of the Act, Including 
the costs of regular contributions of em- 
ployers to retirement, workmen’s com- 
pensation, and welfare funds, and pay- 
ments for leave earned with respect to 
such services; 

(2) Communications; 

(3) Utilities; 

(4) The purchase of consumable sup- 
plies, including stationery; 

(5) Printing and acquisition of print- 
ed and published materials; 

(6) Travel and transportation ex- 
penses; 

(7) Acquisition (by purchase or lease) 
and maintenance and repair of neces- 
sary equipment; 

(8) Minor alterations in previously 
completed building space for use in the 
program under Title I of the Act ; 

(9) The rental of office space in pri- 
vately and publicly owned buildings for 
use in the administration of the program 
imder 'Title I of the Act, subject to the 
following provisions: 

(I) The expenditures for the space are 
necessary for and properly relate to the 
efficient administration of the program; 

(II) The State will receive the benefits 
of the expenditures during the period 
of occupancy commensurate with such 
expenditures; 

(ill) The amotmts paid are not in ex- 
cess of comparable rental in the partic- 
ular locality; 

(Iv) In the case of a publicly owned 
building, like charges are made to oUier 
State or local agencies occupying similar 
space for similar purposes; 

(10) The acquisition of leasehold and 
other interests in land necessary for edu- 
.cational agencies to carry out approved 
projects successfully; and 

(11) In exceptional cases, the con- 
struction of buildings, and the structural 
alteration of existing buildings. 

(d) The expenditure of funds under 
Title I of the Act shall not be included in 
the determination of average per pupil 
expenditure pursuant, to § 116.1(d) or in 
the determination of fiswl effort pur- 
suant to S 116.45. 

(6) None of the funds under Title I 
of the Act may be used for religious 
workshop or instruction. 

§ 116.54 Retention of records. 

(a) Each State educational agency 
and local educational agency receiving a 
grant under Title I of the Act shall keep 
Intact and accessible all records support- 
ing claims for such Federal grants or re- 
lating to the accountability of the gran- 
tee for the expenditure of such grants 



(1) for 3 years after the close of the 
fiscal year in which the expenditure was 
made, (2) until the State educational 
agency is notified that such records are 
not needed for administrative review, or 
(3) until the State educational agency 
is notified of the completion of the fiscal 
audit by the Department of Health, Edu- 
cation, and Welfare, whichever is the 
latest. All other records developed under 
a program or project under Title I of the 
Act shall be kept intact and accessible 
for a period of 3 years after the com- 
pletion of the program or project. 

(b) The records Involved in any claim 
or expenditure which has been ques- 
tioned shall be further maintained until 
necessary adjustments have been made 
and such a^ustments have been re- 
viewed and approved by the Department 
of Health, Education, and V/elfare. 

§ 116.55 luTcntories of equipment. 

(a) Each State and local educational 
agency shall maintain an inventory of 
all equipment it has acquired with funds 
under Title I of the Act and placed in the 
temporary custody of persons in a pri- 
vate school. Such inventories shall be 
maintained until the equipment Is dis- 
charged from such custody and, if cost- 

$100 or more per unit, for the ex- 
■j^'Sed of the equipment or 

until its disposition. 

(b) Each State educational agency 
and each local educational agency shall 
maintain inventories of all other equip- 
ment it has acquired with funds under 
Title I of the Act and costing $100 or 
more per unit for the expected useful 
life of the equipment or until its dispo- 
sition. 

(c) The records of inventories re- 
quired by this section shall be subject to 
the retention requirements of 9 116.54. 

§ 116.56 Financial interest of officials. 

No board or staff member of a State or 
local educational agency may participate 
in an administrative decision with re- 
spect to a grant program under Title I 
of the Act if such a decision appears 
likely to result in any benefit or remimer- 
ation, such as a royalty, commission, 
contingent fee, or brokerage fee, or other 
benefit to him or any member of his im- 
mediate family. 

§ 116.57 Copyrights and patents. 

(a) Any material of a copyrightable 
nature produced through a project with 
financial assistance under Title I of the 
Act shall not be copyrighted but shall be 
placed in the public domain. 

(d) ‘Any materials of a patentable na- 
ture produced through a project witit 
financial assistance under Title I of the 
Act shall be subject to the provisions of 
45 CFB Parts 6 and 8. 

Dated: January 25, 1967. 

[seal] Hakold Howe H, 

V.S. Commissioner of Education. 

Approved: February 2, 1967. 

John W. Gardnek, 

Secretary of Health, 

Education, and Welfare. 

[P.R. Doc. 67-1462; FUed, Fteb. 8, 1967; 

8:45 %.m.] 
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part 117— financial assistance 

FOR SCHOOL LIBRARY RESOURCES 
(WHICH FOR THE PURPOSES OF 
THIS PART MEANS BOOKS, PERI- 
ODICALS, DOCUMENTS, AUDIOVIS- 
UAL MATERIALS, AND OTHER RE- 
LATED LIBRARY MATERIALS), 
TEXTBOOKS, AND OTHER INSTRUC- 
TIONAL MATERIALS 

Grants made pursuant to the regula- 
tions set forth below are subject to the 
regulations in 45 CFR Part 80, Issued by 
the Secretary of Health, Education, and 
Welfare, and approved by the President, 
to effectuate the provisions of section 601 
oi the Civil Rights Act of 1964 (Pi. 88- 
352). 

Part 117 reads as follows: 

Subpart A — Dtflnitiont 

Sec. 

117JL Definitions. 

Subpart I— State or Department Plan — General 
Provisions 

117. 2 State or Department plan. 

117. S Allocation of school library re- 
sources, textbooks, and other 
printed and published Instruc- 
tional materials. 

117. 4 Selection of school library resources, 
textbooks, and other Instructional 
materials. 

117.6 Methods and terms of availability. 
117.6 Coordination with public library 
programs. 

117. 7-117.10 IReserved] 

Subpart C — Availability of Title II Funds 

117. 11 Allotment of fimds. 

117. 12 Acquisition. 

117. 13 Administration of the State plan. 

117. 14 Administration of tbe Departments 

of the Interior and Defense plans. 
117.16-117.18 [Reserved] 

Subpart D— Fiscal Procedures 

117. 19 State fiscal procedures. 

117. 20 Federal fiscal audits. 

117. 21 Transfer of funds to other State or 
local agencies. 

117.22 Adjustments. 

117. 23 Froratlon of costs. 

117.24 Maintenance of level of support. 
117.2&-117i20 [Reserved] 

Subpart E— State Administration 

117.30 State agency for administration. 

117.31 Custody and expenditure of frmds. 

117.32 Duties and qualifications of profes- 

sional personnel. 

117.33 Officials not to benefit. 

117.34 (Continuing review by Commissioner 

of State administration. 

117.35 Administration and evaluation. 

117.36 Reports and records. 

117.37 Retention of records. 

117.38-117.42 [Reserved] 

Subpart F — Payment Procedures 

117.43 Financial reports. 

117.44 Payment fl funds under Title II of 

the Acc. 

117.45 Withholilng of funds. 

117.46 Reallotment. 

AuTHoarrr; The provlslotu of this Part 
117 Issued tmder sec. 703. 70 Stat. 57, as re- 
niunbered by secs. 201-207, 70 Stat. 36-37, 
and sec. 161, -80 Stat. 1204, 20 TTiC.C. 883. 
Interpret or apply secs. 701, 703-705, 79 Stat. 
55, 67-68, as renumbered by sec. 161, 80 Stat. 
1204, 20 U.S.C. 821-827, 881, 883-885. 



RULES AND REGULATIONS 

Subpart A— -Definitions 
§ 117,1 Definitions* 

As used in this part- 

fa) **Act" means the Elementary and 
Secondary Education Act of 1965 (Public 
Law 89-10) , as amended. 

(b) “Cldldren” means those persons 
who are in attendance in elementary or 
secondary schools of a State which pro- 
vide education or which comply with 
State compulsory school attendance laws 
or are otherwise recognized by some pro- 
cedure customarily used in the State. 
The age limits are the permissible ages 
for attendance at the public elementary 
and secondary schools of the State, but 
children does not include persons en- 
rolled in adult education courses, or in 
courses beyond grade 12. 

(c) “Commissioner" means the U.S. 
Commissioner of Education. 

(d) “Elementary school” means a day 
or residential school which provides 
elementary education, as determined 
under State law or as determined by the 
Department of the Interior or the De- 
partment of Defense. 

(e) “Fiscal year” means the period 
beginning on July 1 and ending on the 
following June 30. (A fiscal year is 
designated by the calendar year of the 
ending date.) 

(f) “Local educational agency” means 
ft public board of educfttion or other pub- 
lic authority legally constituted within 
a State for either administrative control 
or direction of, or to perform, a service 
function for, public elementary or sec- 
ondary schools in a city, county, town- 
ship, school district, or other political 
subdivision of a State, or such combina- 
tion of school districts or counties as is 
recognized in a State as an administra- 
tive agency for its public elementary or 
secondary schools. It also includes any 
other public institution or agency having 
administrative control and direction of 
a public elementary or secondary school 
program. 

(g) “Public agency” means a legally 
constituted organization 61 government 
imder public administrative control and 
direction. 

(h) “Private elementary and second- 
ary schools” means nonprofit or profit 
schools which provide elementary and 
seepndary education as determined. un- 
der State law, not beyond grade 12, and 
which are controlled by other, than a 
public authority but which either comply 
with the State compulsory attendance 
laws or are oUierwise recognized by some 
procedure customarily used in the State. 

(i) “School library resources, text- 
books, and other printed and published 
instructional materials” means: (i) 
School library rejiources are books, peri- 
odicals, documents, pamphlets, photo- 
graphs, reproducMons, pictorial or 
graphic works, musical scores, maps, 
charts, globes, sound recordings, includ- 
ing but not limited to those on discs and 
tapes; processed slides, transparencies, 
films, filmstrips, kinescopes, and video 
tapes, or any other printed and published 
materials of a similar nature made by 
any me^od now developed or hereafter 
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to be developed, and which are processed 
and organized for use by elementary or 
secondary school children and teachers; 
(ii) “Textbooks” means books, reusable 
workbooks, or manuals, whether bound 
or in looseleaf form. Intended for use as 
a principal source of study material for 
a given class or group of students, a copy 
of which is expected to be available for 
the individual use of each pupil in such 
class or group; (ill) “Other printed and 
published instructional materials” are 
books, periodicals, documents, pamphlets, 
photographs, reproductions, pictorial or 
graphic works, musical scores, maps, 
charts, globes, sound recordings, includ- 
ing but not limited to those on discs and 
tapes; processed slides, transparencies, 
films, filmstrips, kinescopes, and video 
tapes, or any other printed and published 
materials of a similar nature made by 
any method now developed or hereafter 
to be developed, and which are not proc- 
essed and organized for use by elemen- 
tary or secondary school children and 
teachers. These terms Include those 
printed and published instructional ma- 
terials which are suitable for and are to 
^ used by children and teachers In ele- 
mentary and secondary schools and 
which with reasonable care and use may 
be expected to last more than 1 year, 
The terms do not include furniture or 
equipment. 

(J) “Secondary school” means a day 
or residential school which provide sec- 
ondary education, as deteri^ned^under 
State law, or as determineci by the De- 
partment of the Interior or the Depart- 
ment of Defense, except that secondary 
education does not include any education 
provided beyond grade 12. 

(k) “Standards” means those measures 
(established by the State agency, the 
Department of the Interior, or the De- 
partment of Defense for administration 
of a plan imder Title n of the Act or 
established by other authoritative groups 
or individuals and accepted for such ad- 
ministration) which are used for making 
determinations of the adequacy, quality, 
and quantity of school library resources, 
textbooks, and other printed and pub- 
lished instructional materials to be made 
avaUable for the use of children and 
teachers in elementary and secondary 
schools. 

(l) “State” means, in addition to the 
several States in the Union, the District 
of Columbia, the Commonwealth of 
Puerto Rico, Guam, American Samoa, 
the Virgin Islands, and the Trust Terri- 
tory of the Pacific Islands. 

(m) “State educational agency” means 
the State board of education or other 
agency or ofBcer primarily responsible 
for the State supervision of public ele- 
mentary and secondary schools, or, if 
there is no such officer or agency, an 
officer or agency designated by the Gov- 
ernor or by State law. 

(n) “Teacher” means a person who is 
engaged in cahylng out the instructional 
program of an elementary or secondary 
school, including a principal, guidance 
counselor, school librarian, or other 
member of the Instructional or super- 
visory staff. 
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Subpart B— >State or Department 
Plan — General Provisions 

§ Il7i2 State or Department plan^ 

(a) Purpose. A basic condition for the 
grant of Federal funds to a State or the 
payment of ftmds imder Title n of the 
Act to the Department of the Interior 
or the Department of Defense is (1) a 
plan which meets the requirements of 
Title n of the Act in providing a pro- 
gram under which funds so granted or 
paid will be .expended solely for the ac- 
quisition of school library resources, 
textbooks, and other prints and pub- 
lished instructional materials and the 
administration of the plan, and (2) an 
annual description of the projected pro- 
gram activities to be carried out under 
the plan during the forthcoming fiscal 
year. 

(b) Effects of a State plan. The State 
plan, when approved by the Commis- 
sioner, shall constitute the basis on which 
Federal grants will be made, and the 
basis for determining the propriety of 
the expenditures of those funds. 

(c) Effect of a Department plan. A 
plan, submitted by the Department of 
the Interior or by the Department of 
Defense when approved by the Commis- 
sioner, shall constitute the basis on 
which payments will be made to those 
Departments under Title n of the /ct 
and the basis for determining tht pro- 
priety of the expenditures of those funds 
by those Departments. 

(d) AmendmeMts. The administra- 
tion of the program shall be kept in con- 
formity with the approved plan. When- 
ever there is any material change in the 
content or administration of the pro- 
gram, or when there has been any mate- 
rial change ‘ in pertinent state law or 
in the organhiation, policies, or opera- 
tion' of the State agency affecting the 
program under the plan, the plan shall 
be appropriately amended. 

(c) Submission. A plan and all 
amendments thereto shall be submitted 
to the Commissioner by a duly author- 
ized officer of the State agency, the 
Department of the interior, or the De- 
partment of Defense. The plan shall in- 
dicate the official or officials authorized 
to submit plan materials. The State 
agency shall, either directly or through 
arrangements with other State or local 
public agencies, act as the sole agency 
for the administration of the State plan. 

(f) Certificate by the State agency. 
The State plan and all amendments 
thereto shall include as an attachment 
a certificate of the officer of the State 
agency authorized to submit the State 
plan to the effect that the State plan or 
amendment has been adopted by the 
State agency and that the State plan, 
or State plan as amended, will consti- 
tute the Iwsis for operation and admin- 
istration of the program imder Title n 
of the Act. 

(g) Certificate of the State Attorney 
General or other appropriate State legal 
officer. The State plan shall also in- 
clude, as an attachment, a certificate by 
the appropriate State legal officer to the 
effect that the State agency named ^ 
the plan is the “State agency” required 



by section 203(a) (1) of the Act to have 
authority, either directly or through ar- 
rangements with other State or local 
public agencies, to act as ihp sole agency 
to submit the State plan; that such 
agency has authority imder State law to 
carry out or arran;e for the carrying 
out of the programs described therein; 
and that all the State plan provisions are 
consistent with State law. 

(h) Approval by the Commissioner. 
The Commissioner will approve each 
plan, or modifications thereof, and the 
annual description of projected program 
activities which he determines meets the 
applicable requii-ements of the Act and 
regulations in this part, and will notify 
the applicant of the granting, condition- 
ing, or withholding of approval in each 
such case. However, no final action with 
re^spect thereto, other than one of ap- 
proval, will be taken by the Commis- 
sioner unless he first notifies the ap- 
plicant of his proposed action and in 
connection therewith affords the appli- 
cant a re^isonable opportunity for a hear- 
ing on whether the affected plan or 
modification meets such requirements. 

(i) Withholding. Whenever the 
Commissioner, after reasonable notice 
and opportunity for a hearing, finds: ( 1 ) 
That the plan falls to comply with the 
requirements of the Act and the regula- 
tions in this part; or (2) that in the ad- 
ministration of the plan, tiiere is a fail- 
ure to comply substantially with any 
such provisions, the Commissioner will 
notify the applicant that said applicant 
will not be regarded as eligible to partic- 
ipate in the program under Title n of 
the Act until he is satisfied that there is 
no longer any such failure to comply. 

(j) Effective date of the plan. Funds 
under Title n of the Act may not be ap- 
plied to any expenditure (as defined in 
i 117.19(b) ), prior to the date on which 
the State plan was received in substan- 
tially approvable form by the Commis- 
sioner. 

§ 117.3 A! jcatifHi of school library re- 
sources, textbooks, and other printed 
and published instructional mate- 
rials. 

(a) General. The plan shall set forth 
the criteria used in determining need 
and the proportions of the allocation to 
be used for school library resources, text- 
books, and other prints and publish^ 
instructional material provided under 
Title II of the Act among the children 
and teachers in the elementary and sec- 
ondary schools, which criteria shall in- 
corporate the provisions of paragraphs 

(b) and (c) of this section. 

(b) Relative need The criteria shall, 
on the basis of a comparative analysis 
and the application of standards, as de- 
fined in paragraph (k) of 1 117.1, estab- 
lish the relative need as determined from 
time to time of children, as well as teach- 
ers, for school library resources, text-? 
books, and other printed and published 
Instructional materials to be provided 
under the plan. Such criteria shall in- 
clude priorities for the provision of such 
materials on the basis of several factors 
such as the requirements of dementary 
and secondary instruction, quality and 



quantity of such materials now available, 
requirements of children and teachers in 
special or exemplary Instructional pro- 
grams, the cultural or linguistic needs 
of children or teachers, the degree of eco- 
nomic need, and degree of previous and 
current financial efforts for providing 
such materials in relation to financial 
ability. The distribution of such re- 
sources, textbooks, and materials for 
chUdren and teachers solely on a per 
capita basis does not satisfy this pro- 
vision. 

(c) Equitable basis. The criteria es- 
tablished under a State plan shall pro- 
vide for the allocation of school library 
resources, .textbooks, and other printed 
and published instructional materials in 
such a way as to provide assurance that, 
to the extent consistent with State law, 
such resources, textbooks, and materials 
are provided on an equitable basis 
for the use of children and teachers in 
private elementary and secondary schools 
in the State whicji comply with the com- 
pulsory attendance laws of the State or 
are otherwise recognized by it through 
some procedure customarily used in the 
State'. However, said equitable provi- 
sion shall not be effectuated by means 
of transfer of funds to private schools or 
purchase by them of such library re- 
sources, textbooks, and materials. 

§ 117.4 Selection of school library re- 
sources, textbooks, and other instruc- 
tional materials. 

(a) Criteria. Each plan shall set 
forth the specific educational and other 
criteria to be used (1) in selecting the 
school library resources, textbooks, and 
.other instructional materials to be made 
available to children and teachers under 
Title n of the Act and (2) as the basis 
for determining the proportions of the 
allotment for each fiscal year which will 
be spent for the acquisition of (1) school 
library resources, (11) textbooks and 
(iii) other printed and published in- 
structional materials. The ultimate re- 
sponsibility for the selection under those 
criteria of all school library resources, 
textbooks, and other instructional ma- 
terials for the use of children and 
teachers in public and private elemen- 
tary and secondary schools in a State 
shall be that of a State or local public 
agency. If proportions for the three 
categories of. materials are changed 
significantly, the plan should be so 
amended. 

(b) Public control. Bach plan shall 
provide that title to, and control and 
administration of the use of, school li- 
brary resources, textbooks, and other 
instructional materials acquired under 
Title n of the Act shall vest only in a 
public agency (as defined in 1 117.1(g) ) , 
or the United States, or Department or 
Agency thereof. Each State plan shall 
set forth the method by which such re- 
sources, textbooks, and other instruc- 
tional materials acquired under Title n 
of the Act will be li nited to those ap- 
proved by an appropriate state or local 
educational authority or agency for use, 
or to those which are used, in a public 
elementary or secondary school of the 
State. . 
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(c) Religious worship or instruction. 
Each plan shall provide that lunds 
under Title n of the Act will not be used 
for religious worship or instruction, or 
for school library resources, textbooks, 
or materials to be used in such worship 
or instruction. 

§ 117.5 Methods «nd terms of availabU- 

hy. 

(a) General. Each plan shall set 
forth the methods and terms by wl^ch 
the school library resources, textbooks, 
and other instructional materials ac- 
quired under Title II of the Act will be 
made available for the use of children 
and teachers in the elementary and sec- 
ondary schools. Each plan shall con- 
t ftin an assurance that funds provided 
under Title n of the Act will be applied 
for the benefit of children and teachers 
rather than inure to the enrichment or 
benefit of any private school. With re- 
spect to children and teachers in private 
schools, each State Plan shall provide 
that (1) Ubrary resources, textbooks, 
and other printed and published instruc- 
tional materials are to be mnde available 
to children and teachers and not to in- 
stitutions; (2) such materials are to be 
made av^able on a loan basis only; 
(3) a public agency will retain title to, 
and control and administration of the 
use of, such materials; (4) such mate- 
rials must be limited to those which 
been approved by an appropriate Stete 
or local educational agency or authority 
for use, or, are used in a public el^en- 
tary or secondary school of that State; 
and (6) books and materials m^t not 
supplant those being provided children 
but must supplement Ubfary resources, 
textbooks, and other instructional mate- 
rials to assure that the legislation w 
furnish increased opportunities for 
learning. It shall also assure that toe 
Federal funds made available imder this 
title will not be used to supplant or 
duplicate, inappropriately, function of 
toe public library system of toe State. 

(b) Control of materials. Each State 
plan shall contain an assurance that 
school library resources, textbooks, and 
otoer printed and published instructional 
materials acquired under Title n of toe 
Act be available to children and 
teachers in elementary and secondary 
schools on a loan basis only and that 
there will be a proper accounting of such 
school library resources, textbooks, and 
other printed and published instructional 
materials. Each plan shall provide for 
the control, recall, and replacement of 
school library resources, textbooks, and 
other printed and published instruction- 
al materials. The public agency hav- 
ing control shall impose respon^bility 
upon toe children and teachers who bor- 
row school library resources, textbooks, 
and other printed and published instruc- 
tional materials (for loss, damage, failure 
to return when required, or other viola- 
tions of the terms and conditions of the 
loan) which is comparable to that im- 
post upon borrowers of similar items 
purchased with funds derived from other 
sources. 

(c) Accessibility of loaned materials. 
Each State plan shall provide, unless pro- 
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hibited from doing so by State law, that 
school library resources, textbooks, and 
otoer printed and published Instructional 
materials acquired with funds under 
Title n of toe Act will be made available 
for the use of children and teachers in 
private elementary and secondary 
schools on an equitable basis. The State 
plan shall provide for the maintenance of 
catedogs or lists of instructional materials 
acquired under toe State plan or such 
otoer system or systems as may be ap- 
proved by toe Commissioner which will 
assure the reasonable accessibility and 
availability of instructional materials to 
children and teachers in both public and 
private schools. Such catalogs or lists 
may be limited in content, for example, 
to instructional materials designed for 
children with special needs or to instruc- 
tional materials, supporting particular 
areas of curriculum and which are not 
otherwise generally available to toe afr 
fected children and teachers. Such cata- 
logs or lists or otoer systems may be 
maintained on the basis of such lim- 
ited and defined geographical areas as 
may be appropriate to assure distribu- 
tion of mateiisds on a feasible basis. 
Another method may be the use of a 
central depository system. The circu- 
lation of such instructional materials 
nhRii be subject to such restrictions as 
may be required to maintsdn an equitable 
distribution thereof among the children 
and teachers. The loan terms should be 
based on educational principles of service 
to Instructional programs so that the 
children and teachers for whom toe 
school library resources, textbooks, and 
other Instructional materials are selected 
will not be deprived of their use when 
nccdocl 

(d) Charge for use. No charge may be 
levied against children and teachers for 
the use of any school library resources, 
textbooks, and otoer instructional mate- 
riel acquired imder Title n of toe Act. 

(e) Inventory. The public agency in 
which title to school library resources, 
textlMoks, and other printed and pub- 
lished Instructional materials Is vested, 
and toe Department of the Interior and 
the Department of Defense, shall indi- 
cate ownership by appropriate marking 
of each item in a permanent manner 
and will maintain an inventory record 
of such items, revised annually. The in- 
ventory records shall be maintained for 
the useful life of such items, and shall be 
made available to the Commissioner upon 
request. 

(f) Methods of inventorying. The 
methods for inventorying and maintain- 
ing records of such materials employed 
by the public agency retaining title will 
be subject to the approval of the State 
agency administering toe plan. Inven- 
tory records of such nateiials shall be 
compiled and maintained by toe public 
agency retaining title 'and actual admin- 
istrative control through toie use of pub- 
licly employed personnel. The methods 
of inventorying shall indude appropriate 
provision for substantiating the inven- 
tories by on-site inspection. The State 
agency administering the plan shall 
make an annual repor "^o the Commis- 
sioner of the results of su i inventorying 



and recordkeeping procedures as may be 
employed, adopted, or prescribed, includ- 
ing toe nature and t^ of any dlscrep- 
encles and the manner of disposition of 
same. The State plan shall set forth a 
policy for moving items from Inventory, 
by procedures consistent with established 
State or local public agency determina- 
tions relative to loss, obsolescence, or rate 
of deterioration of school library re- 
sources, textbooks, and other instruc- 
tional materials. 

§ 117.6 Coordination with public library 
programs. 

The State plan shall contain an assur- 
ance that, in order to secure toe effective 
and efficient use of Federal funds, and 
to avoid duplication of effort, there has 
been and will be appropriate coordina- 
tion at both State and local levels be- 
tween toe program carried out under 
Title n of toe Act with respect to school 
library resources and any program car- 
ried out under toe Library Services and 
Comstmetion Act (20 UJ3.C. ch. 16) . 

117.7-117.10 [Reserved] 

Subpart C — Availability of Titio II 
Funds 

§ 117.11 Allotment of funds. 

(a) State allotment. The Federal 
Government will pay from each Stete's 
allotment amounts equal to toe sums ex- 
pended by toe State under an approved 
State plan for (1) toe acquisition of 
school library resources, textbooks, and 
other printed and publlsheddnstructlonal 
materials for the use of children and 
teachers in public and private elementary 
and secondary schools in toe State; and 
(2) administration of toe State plan. In 
no case will toe amount paid for admin- 
istration of toe State plan for any fiscal 
year exceed an- amount equal to 6 per- 
cent of the total amount of toe projects 
approved by toe State agency under Title 
n of toe Act for that year or $50,000 
whichever is greater. 

(b) Reduction in State allotment. In 
any State which luw an approved State 
plan and in wiiich no State agency is 
authorized by law to provide school li- 
brary resources, textbooks, and otoer 
printed and published instructional ma- 
terials for toe use of children and teach- 
ers in any one or more elementary or 
secondary schools in that State, the Com- 
missioner wto arrange for toe provision 
on an equitable basis of such resources, 
textbooks, and other materials for the 
use of such children and teachers. In 
such an event, the Commissioner will pay 
the cost thereof for any fiscal year out 
of the State’s allotment. 

(c) Allotment to the Departments of 
the Interior and Defense. Such amount 
shall be allotted to toe Secretary of the 
toterior as is necessary for such assist- 
ance for children and teachers in ele- 
mentary and secondary schools operated 
for Indian children by the Department 
of the Interior, and to toe Secretary of 
Defense the amount necessary for such 
assistance for children and teachers in 
the overseas dependents schools of the 
Department of Defense. 
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§ 117.12 Acquisition. 

Acquisition of school library resources, 
textbooks, and other printed and pub- 
lished instructional materials in which 
there may be financial participation un- 
der Title H of the Act means the pur- 
chase, lease-purchase, or straight lease 
of such resources, textbooks, and ma- 
terials and includes the necessary and 
essential cost of ordering, processing, and 
cataloging such resources, textbooks, and 
materials and delivery of' them to the 
initial place at which they are made 
available for use. Funds under Title n 
of the Act are not available for the re- 
binding or repair of such resources, text- 
books, and materials. 

§ 117.13 Administration of the State 
plan. 

(a) Functions. Funds allotted to 
States under Title n of the Act are avail- 
able, up to the limits specified in 9 117.11, 
for the administration of the State plan. 
Of the funds so made available for ad- 
ministration of the State plan, appropri- 
ate amounts shall be made available to 
local educational agencies for responsi- 
bilities assigned by the State to such local 
educational agencies for the making of 
loaned materials accessible in accordance 
with i 117.5(c). llie administration of 
the State plan Involves functions such 
as: 

(1) The development of short- and 
long-term policy for making school li- 
brary resources, textbooks, and other 
printed and published instructional ma- 
terials available for the use of children 
and teachers in the elementary and sec- 
ondary schools of a State; 

(2) The development, revision, dis- 
semination, and evalu'ition of standards 
relating to the selection, acquisition, and 
use of school library resources, textbooks, 
and other printed and published instruc- 
tional materials; 

(3) State supervisory services and 
evaluation of programs for the acquisi- 
tion and use of school library resources, 
textbooks, and other printed and pub- 
lished instructional materials; 

(4) Inventorying of acquisitions made 
under Title n of the Act and the main- 
taining of other requisite records; 

(5) The control of loaned materials in 
accordance with section 117.5(c) ; and 

(6) The rendering of such reports as 
the Commissioner may require. 

(b) Eligible expenditures for adminis- 
tration of the State plan. Fimds under 
Title n of the Act may be used for only 
those additional expenses incurred as a 
direct result of administration of the 
State plan and include such categories 
as: 

(1) Salaries, wages, and other per- 
sonal service costs of permanent and 
temporary staff: 

(2) Communications; 

(3) UtiUties; 

(4) Consumable office supplies, in- 
cluding stationery; 

(5) Printing and the acquisition of 
printed and published materials for use 
of administrative and supervisory staff; 

(6) Travel and transportation ex- 
penses; 
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(7) Acquisition (Including rental), 
maintenance, or repair of office equip- 
ment, or that equipment needed for su- 
pervisory and demonstration functions, 
for use of the administrative and super- 
visory staff; 

(8) Minor alterations in previously 
completed building space used or to be 
used for administration of the program 
imder Title n of the Act which would 
be needed to make effective use of equip- 
ment acquired for a4mlnistration. Ex- 
cluded are building constniction, struc- 
tural alterations to buUdlngs, building 
maintenance, repair, or renovation. 

(9) Fair rental of office space in pii- 
vately or publicly owned buildings, sub- 
ject to the following provisions: 

(i) The expenditures for the space 
are necessary and properly related to the 
efficient administration of the program; 

(ii) The State will receive tiie benefits 
of the expenditures during the period of 
occupancy commensurate with such ex- 
penditures; 

(iii) The amounts paid are not in 
excess of comparable rental in the par- 
ticular locality; 

(iv) Expenditures represent a current 
cost; 

(v) In the case of a publicly owned 
building, like charges are made to other 
State agencies occupying similar space 
for similar purposes. > 

§ 117.14 Administration of the Depart- 
ments of the Interior and Defense 
plans. 

An amount not to exceed 5 percent of 
the funds made available to the Depart- 
ments of the Interior and Defense shall 
be available for the administration of 
the plans of the Departments, respec- 
tively, in a manner consistent with 
9 117.13, except that funds will not be 
available for &e rental of facilities. 

§§ 117.15-117.18 [Reserved] 

Subpart D — Fiscal Procedures 

§ 117.19 ‘ State fiscal procedures. 

(a) State administration. The State 
plan shall prescribe such fiscal control 
and fund accounting procedures as may 
be necessary to assure the proper dis- 
bursement of and accounting for funds 
under Title n of the Act. Accoimts and 
supporting documents relating to the 
program imder Title n of the Act shall 
be adequate to permit an accurate and 
expeditious audit of the program. 

(b) Expenditures. For the purpose of 
the regulations in this part.jthe expendi- 
ture (as hereafter defined) of funds un- 
der Title n of the Act shall occur prior 
to the end of the fiscal year in which such 
funds are to be available. The expendi- 
tures shall be deemed to have occurred 
upon the date of execution of documen- 
tary evidence of binding commitments 
for the acquisition of goods and services 
acquired by purchase order or contract, 
including a binding commitment by a 
State agency to pay a local educational 
agency a fixed charge for the ordering 
and processing yl instructional materials. 
Huwever, personal services, rental, and 
travel are expenditures on the basis of 
the time when the services are rendered 



or received, the rental facilities are used, 
and the travel performed, rather than on 
the basis of entering into a binding com- 
mitment. All such binding commit- 
ments shall be liquidated by the end of 
the fiscal year following the fiscal year in 
which the binding cixnmitinents were 
entered into or the end of such additional 
period of time as the Commissioner may 
grant on the basis of a request from the 
State. 

(c) Audit of other participating agen- 
cies. All expenditures of funds under 
Title n of the Act shall be audited either 
by the State or ^ other appropriate au- 
ditors. The State plan sliall indicate 
how the accounts of those other State 
and local public agencies participating 
under the State plan through arrange- 
ments with the sole State agency for ad- 
ministration will be audited; and, when 
such an audit is to be carried out, how 
the State agency will secure information 
necessary to assure proper use of any 
funds under Title n of the Act turned 
over to such other agency or agencies for 
expenditure. The State plan shall name 
the State agency in which the reports of 
such audits will be maintained. 

§ il7.20 Federal fiscal audits. 

The State agency’s program expendi- 
ture records are to be audited by Uie Fed- 
eral Government to determine whether 
the State agency has properly accounted 
for Federal funds. 

§ 117.21 Transfer of funds to other 
State or local agencies. 

The State plan shall set forth the poli- 
cies and procedures to be used in the pay- 
ment of funds to other State or local 
public agencies by the State agency ad- 
ministering the State plan, either as re- 
imbursement for actual expenditures, or 
as an advance prior to expenditures, for 
the acquisition of school library re- 
sources, textbooks, andhther prints and 
published instructional materials, and 
for administration of the State plan. 

§ 117.22 Adjustments. 

The State agency in its maintenance of 
program expenditures, accounts, records, 
and reports sliall make promptly any 
necessary adjustments in its records to 
refiect refunds, credits, underpayments, 
or overpayments, as well as any adjust- 
ments resulting from Federal or State 
administrative reviews and audits. Such 
adjustments shall be set forth in the 
State agency’s financial repoi-ts filed with 
the Commissioner. 

§ 117.23 Proration of costs. 

Funds under Title n of the Act are 
available only with respect to that por- 
tion of any expenditure which is at- 
tributable to an activity under the State 
plan. The State plan shall specify the 
basis for identifying and the method to 
be used in prorating expenditures at- 
tributable solely to State plan activities. 
The State agency shall include in the 
description of its projected program 
submitted to the Commissioner for each 
fiscal year its prorated expenditures for 
salaries attributable to State plan activi- 
ties. The State agency must also main- 
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tain records (documented on a before- 
and after- the fact basis) to substantiate 
the proratlon of expenditures for appli- 
cable items such as salaries, travel, rent, 
and equipment. 

5 117.24 Maintenance of level of sup* 

port. 

The State plan shall set forth the 
pDlicies and procedures designed to as- 
sure that funds made available under 
Title n of the Act for any fiscal year 
will be so used as to supplement and, 
to the extent practical. Increase the level 
of State, local, and private school funds 
that would in the absence of such funds 
be made available for school library re- 
sources, textbooks, and other printed 
and published instructional materials, 
and in no case supplant such State, local, 
and private school funds. Such policies 
and procedures shall take into considera- 
tion the total amount of State, local, and 
private school funds budgeted for ex- 
pendituTb in the current fiscal year for 
the acquisition of school library re- 
sources, textbooks, and other printed 
and published instructional materials; 
as compared with the total amount of 
State, local, and private school funds 
actual expended in each of the two 
most recent fiscal years for wliich the 
information is available for the acquisi- 
tion of school library resources, text- 
books, and other printed and published 
instructional materials. 

§§ 117.25-117.29 [Reserved] 

Subpart E— State Administration 

§ 117.30 State agency for administra- 
tion. 

(a) Designation. The State plan shall 
give the official name of the agency 
which will be, either directly or through 
arrangements with State or local public 
agencies, the sole agency for administer- 
ing the plan. 

(b) Authority and organization. The 
State plan shall set forth the authority 
of the State agency under State law to 
anhinU. the plan and to administer and 
supervise the programs set forth therein, 
including a description of both the legal 
and functional relationships between the 
Stote agency and other State and local 
public agencies for the purpose of carry- 
ing out the State plan. Citations to, or 
copies of, all directly pertinent statutes 
and Interpretations of law made by ap- 
propriate State officials, whether done by 
regulations, policy statement, opinion of 
an authorized State legal officer, or a 
court decision, shall be furnished as part 
of the plan or in the appendix. All 
copies must be certified as correct by an 
appropriate official. 

(c) Staff for administration. The 
State plan shall describe, by chart or 
otherwise, the organization of the State 
agency staff for administration of the 
State plan. The lines of authority within 
the administrative unit or units respon- 
sible for the programs under the plan 
shall be shown, together with pertinent 
administrative arrangements or relation- 
ships of such unit or units to the rest 
of the State agency, and to other State 



and local public agencies utilized to carry 
out the State plan. 

§ 117.31 Custody and expenditure of 

funds. ^ 

The State plan shall designate the 
officer or officers who will receive, provide 
for the custody of all funds to be ex- 
pended, and authorized expenditures. 

§ 117.32 Duties and qualifications of 

professional personnel. 

(a) Staff. The State plan shall de- 
scribe the duties of State administrative 
and supervisory positions, existing and 
proposed, under the State plan. The 
State plan shall also set forth the quali- 
fications of all professional administra- 
tive and supervisory positions under the 
State plan. If State statutes or regula- 
tions establish such positions and give 
such information, the plan shall so state. 

(b) Advisory committees. If State 
advisory committees are used with 
respect to one or more aspects of the 
State plan, the plan shall describe the 
membership, method of establishment, 
and duties, including the procedures ior 
the payment of the committees’ expenses, 
if any. 

§ 117.33 Officials not lo Ibenefit. 

No member of the staff of a State or 
local educational agency may participate 
in the administration of a program imder 
Title n of the Act, and no person may 
serve on an advisory committee estab- 
lished to assist either with planning for 
such program or with its administration, 
if such person wUl receive any benefit or 
remuneration in the form of a commis- 
sion, percentage, contingent fee, broker- 
age fee, or otherwise, as a result of any 
.contract for the acquisition of school 
library resources, textbooks, or other 
prints and published Instructional ma- 
terials under such a program or as e. 
result of the granting or withholding of 
approval of the acquisition or use of any 
school library resources, textbooks, or 
other printed and published instructional 
material under Title n of the Act. The 
State agency administering the State 
plan shall take such action as is necessary 
to assure itself that preferential treat- 
ment on the basis of authorship or other 
personal hiterests will be avoided in re- 
lation to the sale or distribution of school 
library resources, textbooks, and other 
prints and published instructional ma- 
terials under Title II of the Act. 

§ 117.34 Continuing review by Commis- 
sioner of Slate administration. 

In order to assist the State agency 
in adhering to statutory requirements 
and to the provisions of its approved 
State plan, the Commissioner con- 
duct periodic review of the administra- 
tion of programs under Title II of the 
Act. 

§ 117.35 Administration and evaluation. 

Provision shall be made in the State 
plan and the plans of the Department 
of the Interior and the Department of 
Defense for both administrative review 
and evaluation by the Department or 



the State agency of the program and 
operations under the plan at least annu- 
ally for tjie purpose of appraising their 
scope, status, and administration. Such 
evaluation will done in relation to the 
criteria used for equitable distribution 
and the identifying and serving of needs 
and will include the review, redefinition, 
and r^nement of meaningful standards 
as to adequacy, quality, and quantity 
of school library resources, textbooks, 
and other printed and published instruc- 
tional materials which are sel^ted and 
distributed, and the effectiveness in mak- 
ing such resources, textbooks, and other 
materials available for the use of chil- 
dren and teachers in elementary and 
secondary schools. The State agency 
shall include a report of such administra- 
tive review and evaluation in the^nnual 
report of the State agency. 

§ 117.36 Reports and records. 

The State plan and the plans of the 
Department of the Interior and the De- 
partment of Defense shall provide that 
the Department or the State agency will 
participate in'such periodic consultations 
and will make such reports to the Com- 
missioner at such time, in such form, 
and containing such information as the 
Commissioner may consider necessary to 
enable him to perform his duties under 
the Act and will keep such records and 
afford such access thereto, and will com- 
ply with such other requirements, as the 
Comxnlssloner may find necessary to 
assure the correctness and verification 
of such reports. 

§ 117.37 Retention of records. 

(a) General rule. The State agency 
shall provide for keeping accessible and 
intact all recor 's suinmrting claims for 
funds under Title n of the Act or relating 
to the accoimtabiUty of the grantee or 
funded agency for expenditure of such 
funds. 

(1) For 3 years after the close of the 
fiscal year in which the expenditure was 
made; 

(2) Until the State agency is notified 
that such records are not ne^ed for pro- 
gram administration review; or 

(3) Until the State agency is notified 
by. the Department of Health, Education, 
and Welfare of a completion of the fiscal 
audit, whichever is latest. 

(b) Questioned expenditure.. The rec- 
ords involved in any claim or expenditure 
which has been questioned shall be main- 
tained imtil necessary adjustments have 
been reviewed and cleared by the 
Department of Health, Education, and 
Welfare. 

(c) Inventories of equipment for ad- 
ministration of the State plan. Where 
equipment which costs $100 or more per 
unit is purchased by the State with Fed- 
eral fimds for use in administration of 
the State plan, inventories and other 
records supporting accountability shall 
be maintained for the useful life of such 
equipment or until the State agency is 
notified of the completion of the reidew 
and audit of the Department of Health, 
Education, and Welfare covering the dis- 
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position of such equipment, whichever 
is sooner. Records supporting account- 
ability of school library resources, text- 
books, and other printed and publhhed 
instructional materials shall be main- 
tained in accordance with S 117.5. 

§§ 117.3ft-117.42 [Reserved] 

Subport F — Payment Procedures 
§ 117.43 Financial reports. 

Reports. Each State agency shall 
submit, in accordance with procedures 
established by the Commissioner: 

(a) Following the end of the fiscal 
year, a report of the total expenditures 
made under the plan during the fiscal 
year; and 

(b) Such other reports as are period- 
ically needed to account properly for 
funds. 

§ 117.44 Payment of funds under Title 
II of the Act. 

Funds under Title n of the Act to pay 
for amounts expended by a State in car- 
rying out its State plan will be limited 
to the amount necessary to meet cur- 
rent needs. 

^ 117.45 THthholding of fumls. 

Neither the approval of the State plan 
nor any paym'ent to the State pursutmt 
thereto ^11 be deemed to waive the 
right or duty of the Commissioner to 
withhold funds by reason of the failure 
of the State io observe, before or after 
such administrative action, any Feder^ 
requirements. 

§ 117.46 Rcallotment. 

(a) In general. The amount of any 
State allotment under TiUe n of the 
Act for any fiscal year which the Com- 
missioner determines will not be re- 
quired for such fiscal year shall be avail- 
able for reallotment, from time to time, 
on such dates during such year as the 
Commissioner may fix, to other Stetes in 
proportion to the original allotments to 
such States under Title n of the Act for 
that year but with such proportionate 
amoimt for any of such other States 
being reduced to the extent it exceeds 
the sum the Commissioner estimates 
such State needs and will be able to iise 
for such year; and the total of such re- 
ductions shall be similarly reallotted 
among the States whose proportionate 
amounts were not so reduced. 

(b) StatemenUc' cf anticipated need. 
In order to provide a basis for reallot- 
ment by the Commissioner under Title 
n of the Act, each State agency admin- 
istering a program under Title n of the 
Act, shall if requested, submit to the 
Commissioner, by such date or dates as 
he may specify, a statement or state- 
ments showing the anticipated need 
during the current fiscal year for the 
amount previously allotted, or any 
amount needed to be added thereto. 
Such further Information as the Com- 
missioner may request for 'the purpose 
of making reallotments shall be refiected 
in such statements. 

(c) Lack of carryover. No allotment 
(or reallotment) of the funds may be 



carried over for use during the subse- 
quent fiscal year. 

Dated: January 25, 1967. 

[seal] a Harold Howe n, 

UR. Commissioner of Education. 

Approved: February 2, 1967. 

JomflV.OARDNKR, 

Secretary of Health. 

Education, and Welfare.. 

IPJR. Doc. 67-1463: Hied, Peb. 8, 1967; 
8:45 a.m.] 



PART 118— SUPPLEMENTARY EDU- 
CATIONAL CENTERS AND SERVICES 

Grants made pursuant to the regula- 
tions set forth below are subject m the 
regulation in 45 CFR Fart 80, issued by 
the Secretary of Health, Education, and 
Welfare, and approved by the President 
to effectuate the provisions of section 601 
of the Civil Rights Act of 1964 (P.L. 88- 
352). 

Part 118 is re^ed, primarily to reflect 
the amendments to the Elementary and 
Secondary Education Act of 1965 that 
are contained in FJi. 89-750, 'to read as 
follows: 

Subpart A — Duffnitiont 
Soc 

118. 1 Definitions. 

Subpart 1— Vroitct Proposals 

118. 2 General provisions. 

118.3 Designation and certification of 

agency for administration. 

11‘8. 4 X^irposes. 

118. 5 Evidence of Involvement of cultural 

and educational resources. 

118.6 Administration and reporting. 

118. 7 Present programs. 

118.8 Proposed services. 

118.9 Qualifications of professional per- 

sotmel. 

118. 10 Adequacy of facilities. 

118. 11 Participation of children enrolled In 

nonprofit private schools. 

118. 12 Submission of project proposal. 

118. 13 Amendments. 

Subpart C — Approval of ProIccI Proposals 

118. 14r-118. 18 [Reserved] 

118.19 Criteria for evaluation of project 

proposals. 

118. 20 Disposition. 

118. 21-118. 23 [Reserved] 

Subpart D — Federal Financial Perticipolion and 
Payment Procedures 

118.24 Effective date of approved project. 

118.25 Payment procedures. 

118. 26 Effect of Federal payments. 

118.27 Extent of participation under Title 

m of the Act. 

118.28 Availability of funds for approved 

projects. 

118.29 Fiscal and auditing procedures. 

118.30 Adjustments. 

118.31 Disposal of records. 

118.32 Cooperative agreements. 

118. 33 Eligible expenditures. 

118. 34 Funds not expended. 

118. 35 Reapportionment. 

118.36-118.39 [Reserved] 

Subpart E— Equipment and Construction 

118.40 Acquisition and maintenance of 

equipment. 

118. 41 Grants for construction. 

118. 42 Accounting procedures for construc- 

tion projects, 



See. 

118. 43 Recovery of payments, 

118. 44 Leasing facilities. 

118.45 Shared use of supplementary edu- 

cational centers. 

118. 46 Patents and copyrights. 

118.47-118.48 [Reserved] 

.^ubpar'v F — Review Provisions 

118. 49 Stato educational agency review and 
recommendations. 

IIS.GO Continuing administrative review 
and program evaluation. 

Authositt: The provisions of this Part 
118 Issued under sec. 703, 79 Stet. 57, as re- 
numbered by sec. 161, 80 Stat. 1204, 20 U.S.C. 
883. Interpret or apply secs. 301-308, 79 Stat. 
39-44, and secs. 701, 703-705, 79 Stat. 55, 57- 
68, as renumbered by sec. 161, 80 Strt. 1204, 
20 U.S.C. 841-848^ 881, 883-885. 

Subpart A-'-Definitions 
§ 118.1 Definitions. 

As used in this part; 

(a) “Act” means the Elementary and 
Secondary Education Act of 1965, Ihiblic 
Law 89-10, as amended. 

(b) **Base period” means the 3-year 
period immediately preceding the period 
covered by a project proposal. 

(c) “Commissioner” means the U.S. 
Commissioner of Education. 

(d) “Construction” means (1) the 
erection of new or expansion of existing 
structures, and the acquisition and in- 
stallation of fixed or built-in equipment 
therefor; (2) the acquisition of existing 
structures not owned by the agency 
making applicaticm for assistance under 
Title m of the Act; (3) the remodeling 
or alteration (including the acquisition. 
Installation, modernization, or replace- 
ment of fixed or built-in equipment) of 
existing structures; or (4) a combina- 
tion of any two or more of the foregoing. 

(e) “Cultural and educational re- 
sources” includes State educational 
agencies, institutions of higher educa- 
tion, nonprofit private schools, public 
and nonprofit private agencies such as 
libraries, museums, musical and artistic 
organizations, philanthropic organiza- 
tions, and educational radio and tele- 
vision. 

(f) “Department” means the U.S. De- 
partment of Health, Education, and 
Welfare. 

(g) “Elementary school” means a day 
or residential school which provides ele- 
mentary education, as determined under 
State law. 

(h) “Equipment” includes machinery, 
utilities, and built-in equipment and any 
necessary enclosures or structures to 
house them, and includes all other items 
necessary for the functioning of a par- 
ticular facility as a facility for the pro- 
vision of educational services, h^cluding 
items such as instructional equipment 
and necessary furniture, prints, pub- 
lished, and audiovisual Instructional 
materials, and books, periodicals, docu- 
ments, and other related materials. 
Equipment does not include supplies, 
which is defined in paragraph (q) of 
this section. 

(1) “Exemplary educational programs” 
means educational progi^ams or activities 
designed to serve as models for regular 
school programs. 
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(j) ‘‘Local educational agency” means 
% public board of education or other 
public authority legally constituted with- 
in a State for either administrative con- 
trol or direction of, or to perform a 
service function,, as defined in paragraph 
(n) of this section, for, public elemen- 
tary or secoiidary schools in a city, 
county, township, school district, or 
other political subdivision of a State, or 
such combination of school districts or 
counties as is recognized in a State as 
an administrative agency for its public 
elementary or secondary schools. That 
term also includes any other public in- 
stitution or agency of any State or 
political subdivision thereof having ad- 
ministrative control and direction of a 
public elementary or secondary school. 

(k) “Nonprofit," as applied to a school, 
agency, organization, or Institution, 
means a school, agency, organization, or 
Institution owned and operated by one or 
more nonprofit corporations or associa- 
tions no part of the net earnings of 
which lr.ures, or may lawfully inure, to 
the benefit of any private shareholder of 
individual. 

(l) “Project proposal” means an ap- 
plication for a grant or payment for the 
planning, establishing, operating or 
maintaining of, a supplementary educa- 
tional center or service submitted to the 
Commissioner for his approval under 
Title m of the Act. 

(m) “Secondary school” means a day 
or residential school which provides sec- 
ondary education, as determined under 
State law, except that it does not include 
education beyond grade 12. 

(n) “Service function" means an edu- 
cational service which is performed by a 
legal entity, such as an intermediate 
agency, whose jurisdiction does not ex- 
tend to the whole of the State and which 
Is authorized to provide consultative, ad- 
visory, or educational program services 
to public elementary or secondary 
schools, or which has regulatory func- 
tions over agencies having administra- 
tive control or direction of public ele- 
mentary or secondary schools, rather 
than a service which is performed by a 
cultural or educational resource. 

(o) “State" Includes, in addition to the 

several States of the Union, the District 
of Columbia, the Commonwealth of 
Puerto Rico, Guam, American Samoa, 
the Virgin Islands, and the Trust Terri- 
tory of the Pacific Islands. 

(p) “State educatlonalagency” means 
the State board of education or other 
agency or officer primarily responsible 
for the State supervision of public ele- 
mentary and secondary schools, or. If 
there is no such officer or agoncy, an offi- 
cer or agency designated by the Gov- 
ernor or by State law. 

(q) “Supplies” means those nonequip- 
ment items which are consumed in use 
or which may not reasonably be expected 
to last longer than 1 year. 

(r) "Works of art” means those items, 
which may be in the nature of fixtures, 
that are Inc oorated in school facilities 
primarily b. of their esthetic value. 
Ihe cost of a work of art which is in the 
nature of a fixture shall be the estimated 
additional cost of incorporating those 
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special esthetic features which exceed the 
general requirements of excellence of ar- 
chitecture and design. 

Subpart B— Project Propoiols 

§ 118.2 General provision!. 

A grant under Title m of the Act will 
be made to a local educational agency or 
agencies, or payment will be made to the 
Department of the Interior or the De- 
partment of Defense, only upon submis- 
sion of an application (in the form of a 
project proposal) for such a grant or 
payment on such forms as the Com- 
missioner provides and upon approval of 
the application by the Commissioner. 

§118.3 Designation and certifiailion of 

agency for administration. 

(a) Designation. Each project pro- 
posal and amendment thereto riiall give 
the official name of the applicant, which 
shall be the agency responsible for 
carrying out the project, 

(b) Certification. Each such pro- 
posal or amendment shall include as an 
attachment a certificate by the officer 
authorized to make and submit the pro- 
posal, or amendment, on behalf of the 
applicant to the effect that the proposal 
or amendment has been adopted by the 
applicant. 

§ 118.4 Purposes. 

(a) In order to stimulate and promote 
the acceptance of Innovative and exem- 
plary educational programs Into educa- 
tional practices, grants, and payments 
wlU be made under Title m of the Act 
for supplementary educational centers 
and services through which such pro- 
grams may be carried out. Grants and 
payments may also be made for pla nn i n g 
and taking other steps leading to the de- 
velopment of such programs. Priority 
will be given to assisting those programs 
which are exemplary and demonstrate 
educational Innovation and which may 
serve as models for adoption as regular 
school programs. The provision of such 
programs may include, if necessary for 
the success of the project, the acquisi- 
tion of equipment and supplies, and, in 
the case of local educational agencies if 
essential to the success of the'project, the 
leasing or construction of facilities. 

(b) Grants and payments may be 
made for Innovative and exemplary pro- 
grams in the following categories : 

(1) Comprehensive guidance and 
counseling, remedial instruction, and 
school health, physical Education, recre- 
ation, psychological, and social woifc 
services designed to enable and encour- 
age persons to enter, remain in, or re- 
enter educational programs, including 
the provision of special educational pro- 
grams and study areas during periods 
when schools are not regularly in session ; 

(2) Comprehensive academic services, 
and, where appropriate, vocational guid- 
ance and counseling, for continuing adult 
education; 

(3) The development and conduct of 
exemplary educational programs, includ- 
ing dual-enrollment programs for the 
purpose of stimulating the adoption of 
improved or new educational programs, 
and programs for conducting, sponsor- 



m 

Ing, or cooperating in educational re- 
search and demonstration programs and 
projects such as (i) establishing and 
maintaining curriculum research and 
Inn ovation centers to assist in locating 
and evaluating curriculum research 
findings, (il) discoverirxg and testing 
new educational ideas (including new 
uses of printed and audio-visual media) 
and more effective educational practices, 
and putting into use those w^’ch show 
promise of success, and (iii) tudying 
ways to improve the legal and organiza- 
tional structure for education, and the 
management and administration of edu- 
cation, In the schools of the State; 

(4) S!?eciallzed Instruction and equip- 
ment for students Interested In studying 
advanced scientific subjects, foreign lan- 
guages, and other academic subjects 
which are not taught In the local schools 
or which can be provided more effectively 
on a centralized basis, or specialized in- 
struction and equipment for persons who 
are handicapped or of preschool age; 

(5) The middng available on a tempo- 
rary basis, of modem educational equip- 
ment and especially qualified personnd. 
Including artists and musicians, to public 
and other nonprofit schools, organiza- 
tions, and institutions; 

(6) The developing, producing, and 
tran^tting of radio and tdevlslon pro- 
grams for classroom and other educa- 
tional use; 

(7) The providing of special educa- 
tional and related services to persons 
who are in or from rural areas or who 
an or have been otherwise isolatod from 
normal ^ucational (vportunities. In- 
cluding, where appropriate, the providing 
of mobile educational services and equip- 
ment, special home study courses, radio, 
tdevislon, and related forms of Instruc- 
tion, and visiting teachers programs; 

(8) Other «?eclally designed educa- 
tional programs which meet the pur- 
poses of Title HI of the Act. 

§ 118.5 Evidence of involvement of cul- 
tural and educational resources. 

Each project proposal shall Include 
evidence that representatives of appro- 
priate cultural and educational resources 
have participated in the planning, and 
will participate in the operation and 
evaluation, of the project. No such pro- 
posal will be approved unless the Com- 
missioner determines that the degree oi 
participation by such resources is suffi- 
cient to assure that the proposed project 
be effective in substantially increas- 
ing the educational and cultural oppor- 
tunities for persons in the area to be 
served. 

§ 118.6 Adminislralion and rcjpoiiing. 

(a) Administratixm. Each project 
shall provide that the activities and serv- 
ices for which assistance imder Title HI 
of the Act is sought will be administered 
by or under the supervision of the 
applicant. 

(b) Reports and records. Each proj- 
ect proposal rtiall provide for the making 
of an annual report and such other re- 
ports, in such form, and containing such 
Information, as the Commissioner may 
reasonably require to carry out his func- 
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tions under Title in of the Act and to 
determine the extent to which the use of 
funds provided under that Title has been 
effective in improving the educational 
opportunities of persons in the area 
served. The applicant shall keep such 
records, and afford such access thereto, 
as the Commissioner may find necessary 
to assure the correctness of such reports. 

§118.7 Present programs. 

(a) Programs during the base period. 
Each project proposal shall contain a 
description of those programs of a nature 
similar to the project being proposed 
which were carried on during the base 
period in the geographical area to be 
served. 

(b) Maintenance of the level of funds 
made available. Each project proposal 
shall set forth policies and procediures 
under the grant to insure that services 
and activities of the type for which Fed- 
eral assistance is beins sought will not be 
curtailed, aiul that Fedend funds made 
available for the project will be so used 
as to supplement and, to the extent prac- 
ticable, increase the level of funds that 
would, in the absence of such Federal 
funds, have been made available by the 
grants from State and local public 
sources for the purposes described in sec- 
tion 303 of the Act, and in no case sup- 
plant such funds. 

§ 118.8 Proposed cervices. 

Each project pnHX)sal shall describe 
the program to be provided with funds 
made available under Title 7H of the Act 
and how it will meet the educaticmal and 
cultural needs of persons in the geo- 
graphical area to be served. Its^allalso 
des^be the manner in which proj- 
ect would supplement or Improve pro- 
grams of the same type that were carried 
on during the base period in the geo- 
graphical area to be served, or state that 
it covers programs of a type that were not 
so carried on. 

§ 118.9 Qualifications of professional 
personneL 

Each project proposal shall set forth 
minimum acceptable qualifications, in- 
cluding educational background and ex- 
«.erience, of all supervlMry, teaching, 
and oon^ting personnel so as to assure 
the Commissioner Uiat the bert avail- 
able talents will be used for proposed as- 
signments. 

8 118.10 Adequacy of facilities. 

Each project proposal shall describe 
the facilities available for the project 
If a project proposal of a local educa- 
tional agency calls for the acquisition, 
leasing, remodeling, or constructing of 
facilities, it must show how and why such 
action is essential for the success of the 
project. 

8 118.11 Participation of children en* 
rolled in nonprofit private schools. 

Each project proposal shall provide for 
a degree of participation by or benefit 
to children who are enrolled in nonprofit 
private schools in the area to be served 
which is consistent with the L..unber of 
such children. Wherever practicable, 
supplementary educational services, in- 



cluding broadened instructional offerings 
made available to children enrolled in 
nonprofit private schools, shall be pro- 
vided on publicly controlled premises. 
Provisions for supplementary education- 
al services for children eimolled in pri- 
vate nonprofit schools shall not include 
the paying of salaries of teachers or 
other employees of such schools except 
for services performed outside their reg- 
iilar hours of duty and under public su- 
pervision and control, nor shall they 
include the finan<;ing of regular school 
instruction for nonpublic schools, the 
leaving of equipment on private school 
premises, or the construction of facilities 
for such schools. None of the funds made 
available under Title m of the Act may 
be used for religious worship or sectar- 
ian instruction. 

§ 118.12 Submission of project pro- 
posal. 

Project proposals shall be submitted to 
the Commissioner on or before such dates 
as he establishes. Each project pro- 
posal, except in the cases of projects 
proposed by the Department of Defense 
or the Department of the Interior, must, 
on or before its submission to the Com- 
missioner, also be submitted to the State 
educational agency for its review and 
recommendation. 

§ 118.13 Amendments. 

Whenever there is any material change 
in the content or administration of an 
approved project, or in the organization, 
policies, or operations of the local edu- 
cational agency affecting an approved 
project, the project proposals ^all be 
appropriately amended. The amendment 
may be treated as a new project proposal, 
and, if so, will be considered in the next 
round of applications. 

§§ 118.14-118.18 [Reserved] 

Subpart C — ^Approval of Project 
Proposals 

8 118.19 Criteria for evaluation of proj- 
ect proposals. 

(al General criteria. Each project 
proposal will be evaluated in terms of 
educational significance, project design, 
qualifications of personnel designated or 
Intended to carry out the project, ade- 
quacy of designated facilities, economic 
efficiency, feasibility with regard to the 
needs smd resources of the area to be 
served, and priorities and other criteria 
that may be adopted with the advice of 
the Advisory Committee on Supplemen- 
tary Educational Centers and Services 
and announced from time to time by the 
Commissioner. In approving applica- 
tions under Title m of the Act for grants 
for any fiscal year beginning after June 
30, 1967, the Commissioner will give spe- 
cif consideration to the application of 
any local educational agency which is 
making a reasonable tax effort but which 
is nevertheless iiable to meet critical 
educational nec.ts, inclu^g preschool 
education for 4- and 5-year-olds, because 
some or aU of its schools are seriously 
overcrowded (as a result of growth or 
shifts in enrollment or otherwise) , obso- 
lete, or imsafe. 



(b) Criteria to assure equitable dis- 
tribution of assistance within each State. 
In order to assure equitable distribution 
of assistance under Title m of the Act 
within each State, the Commissioner will 
also evaluate all project proposals pursu- 
ant to the following criteria: 

(1) The projects assisted will be ac- 
cessible to large numbers of persons 
within the State; 

(2) The projects so fisted will be 
accessible to persons within the various 
regions within the State to a degree com- 
mensurate with the population distribu- 
tion in such regions; 

(3) The projects assisted will be ap- 
propriate to the relative needs of various 
population groups within the State; 

(4) The relaUve financial ability of 
communities or areas to provide the pro- 
posed services and activities has been 
considered in the development of the 
projects; and 

(5) The resources of particular local 
educational agencies, in terms of person- 
nel, faculties, administrative poUcies, and 
other factors, wUl, with effective coordi- 
nation with relevant educational and 
cultural resources, be adequate to provide 
the proposed services and activitiC'S. 

(c) Criteria to assure equitable dis- 
tribution of assistance to children in 
overseas dependents schools of the De- 
partment of Defense and Indian children 
in elementary and secondary schools op- 
erated by the Department of the Interior. 
With respect to schools operated by the 
D^artment of Defense and the Depart- 
ment of the Interior, the Commissioner 
will evaluate such proposals pursuant to 
the following criteria: 

(1) The projects assisted will be acces- 
sible to large numbers of eUglble 
persons; 

(2 ) The projects shall be so distributed 
geographically as to allow, to the ex- 
tent practicable, participation by the 
various eliftible groups within the geogra- 
phical Jurisdiction of the applicant; 

(3) The .projects assisted will be ap- 
propriate to the relative needs of various 
groups within the jiurlsdiction of the ap- 
plicant; and 

(4) The resources avaUable to the par- 

ticular Department, in terms of person- 
nel, facilities, administrative policies 
and other factors, wUl, with effective co- 
ordination with relevant educational 
and cultural resources, be adequate to 
provide the proposed services and activi- 
ties. ' 

§ 118.20 Disposition. 

The Crommlssioner wUl, on the bsisis of 
an evaluation of a project proposal pur- 
suant to ! 118.19, (a) approve the project 
proposal in whole or in part, (b) dis- 
approve the project proposal, or (c) defer 
action on the project proposal for such 
reasons as lack of funds or a need for 
further evaluation. Any deferral or dis- 
approval of the project proposal will not 
preclude its reconsideration or resubmis- 
slon at a later date. The CTonunlssioncr 
wW notify the applicant and, where ap- 
propriate, the respective State educa- 
tional agency in writing of the disposition 
of the project proposal. For projects for 
local educational agencies iq}proved by 
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the Commissioner, the grant award docu- 
ment will Include the approved budget 
and the terms and conditions upon which 
the grant is to be made. 

§§ 118481-118.23 [Rcferved] 

Subpart D— Federal Financial Partic- 
ipation and Payment Procedures 

§118.24 Effective dele of epproved 

project* 

The effective date of any approved 
project shall be the date Indicated in the 
grant award document or in the case of 
the Department of the Interior or the 
Department of Defense the date of is- 
suance of the notification of approval. 
There will be no financial participation 
under Title m of the Act with respect 
to expenditures made prior to the effec- 
tive date of cuch grant award document. 

§ 118.25 Pajrment procedure!. 

Prom the amounts apportioned to the 
States and the amoimts made available 
to the Department of the I' ierlor and the 
Department of Defense, the Commis- 
sioner will pay to each grantee in a State, 
or to the Department of the Interior or 
to the Department of Defense, either In 
advance or by way of reimbursement, 
amounts equal to the total allowable ex- 
penditures by the recipient under an ap- 
proved project. Payments will be made 
in a manner consistent with the nature 
of the activities and the services under 
the project 

§ 1184S6 Effect of Federal paysn*"*** 

Neither the approval of the project pro- 
posal nor any payment to the grantee 
shall be deemed to waive the right or duty 
of the Commissioner to withhold or re- 
cover funds by reason of the failure of 
the grantee to observe any of the require- 
ments of the Act. 

§ 118.27 Extent of participation under 
Title III of the A ct. 

(a) Prior activities and services hasis. 
Participation under Title m of the Act 
In supplementary educational centers and 
services will be provided only to the ex- 
tent that the services and activities pro- 
vided for In the project proposal are of a 
t^ not carried on during the base pe- 
riod in the area served, or that they sup- 
plement the quantity or improve the 
quai’*T of services and activities of the 
same type carried on during the base 
period in the geographical area served. 

(b) Monetary "basis. Where a local 
educational agency has, during the base 
period, been carrying on activities and 
services of the ty^ proposed with funds 
derived from State and local public 
sources, tiie degree of Federal financial 
participation will be determined by the 
Commissioner taking Into account the 
proposT-d continued expenditures for 
services and activities of the type pro- 
posed as compared with expenditures for 
R<mUar activities and services during the 
base period. 

§ 118.28 ATailuhility of funds for *p* 
proved projects. 

The issuance of a grant award docu- 
ment will be regarded as an obligation of 



the Government of the United States in 
the amount of the grant award. Federal 
appropriations so obligated will remain 
available for expenditure by such local 
educationtd agencies during the period 
for which the grant was awarded. For 
purposes of the regulations in this part, 
funds be considered to have been 
expended by a local educational agency 
on tte basis of documentary evidence of 
binding commltmentc for the acquisition 
of goods or property, for the construction 
of schm.1 facilities, or for the perform- 
ance of work, except that fvmds for per- 
sonal services, for services performed by 
public utilities, for travel, and for the 
rental of facilities shall be considered to 
have been expended respectively as of 
the time such services were rendered, 
such travel was performed, and such 
rented facilities were used. Such bind- 
ing commitments for the acquisition of 
goods or property, for the construction of 
school facilities or for the performance 
of work, shall ^ liquidated within a 
reasonable period of time. 

§ 1 18.29 Fiscal and auditing procedures. 

(a) Custody of funds. Eiwsh project 
pn^iwsal shall designate the officer who 
will receive and have custody of project 
funds. 

(b) Fiscal procedures. Each grantee 
receiving Federal funds for an approved 
project rtiall provide for such fiscal con- 
trol arid fund accounting procedures as 
are necessary to assure proper disburse- 
ment of, and aocoimtlng for, the Federal 
funds paid to It. Accoimts and support- 
ing documents relating to project ex- 
penditures shall be adequate to permit an 
accurate and expeditious audit. 

(c) Auditing procedures. Each grant- 
ee shall make appropriate provision for 
the auditing of project expenditure rec- 
ords, and such records as well as the 
audit reports shall be available to audi- 
tors of the Federal Government. 

§.118.30 Adjustments. 

Each grantee shall, in maintaining pro- 
gram expenditure accoimts, records, and 
reports, make any necessary adjustments 
to reflect refunds, credits, underpay- 
ments, or overpayments, as well as any 
adjustments resulting from Federal or 
local administrative reviews and audits. 
Such adjustments shall be set forth In the 
financial reports filed with the Commis- 
sioner. 

§ 118.31 Disposal of records. 

(a) General rule. Subject to the pro- 
visions of paragraph (e) of 5 118.40, each 
grantee shall provide for keeping acces- 
sible and intact all records pertaining to 
such Federal grants or relating to the 
expenditure of such grants (1) for 3 
years after the close of the fiscal year In 
which the expenditure was liquidated, 
(2) until the grantee is notified that 
such records are not needed for program 
administrative review, or (3) until the 
grantee is notified of the completion of 
the Federal fiscal audit, whichever is the 
latest. 

(b) Questioned expenditures. The 
records pertaining to any claim or ex- 
penditure which has been questioned at 



the time of audit shall be maintained 
imtU .necessary adjustments have been 
reviewed and cleared by the Department 
of Health, Education, and Welfare. 

§ 118.32 Cooperative agreements. 

An applicant may enter into a coop- 
erative agreement or contract to provide 
services under a project if the services 
to be so provided, as well as the coop- 
erating Institution, organization, or 
agency, are specified In the project pro- 
posal and If the agreement or contract 
is acceptable to the Commissioner. Such 
a cooperative agreement or contract will 
be acceptable only if the Commissioner is 
assured that the applicant will retain the 
responsibility for supervision of the 
project. 

§ 118.33 Eligible expenditures. 

Expenditures which are eligible for 
participation under Title m of the Ao.t 
are those expenditures which (a) con - 
form to the terms of the approved proj- 
ect, (b) are Incurred for activities which 
supplement Instruction that had been 
prorided during the base period for pub- 
lic and nonprofit private school students 
and teachers, and (c) are clearly Identi- 
fiable as additional expenditures in- 
curred as a result of the 'Htlgjn pro- 
gram. ' ‘ ' > 

§ 118.34 Funds not expended. 

In the event that funds previously 
made available under Title HI of the Act 
have not been expended pursuant to the 
approved project and, in the judgment 
of the Commissioner, will not be ex- 
pended for such purposes, the Commis- 
sioner may, upon notlci^ to the recipient, 
reduce the amount of the grant or pay- 
ment to an amount consistent with the 
recipient’s needs. In the event that an 
excess over the sum needed for comple- 
tion of the project shall have actually 
been paid to the recipient, the custodian 
of the project funds shall pay that excess 
over to the Commissioner. 

§ 118.35 Reapporlionment. 

In order to provide a basis for reappor- 
tionment by the Commissioner under 
section 302(d) of the Act, each grantee 
thereunder ^all submit to the Commls- 
rioner, by such date or dates as he may 
specify, a statement showing the antici- 
pated need during the current fiscal year 
for the amount previously granted. 

§§ 118.36-118.39 [Reserved] 

Subpart E — Equipment and 
Construction 

§ 118.40 Acquisition and maintenance 
of equipment. 

(a) Title to equipment. Title to equip- 
ment acquired under Title HI of the Act 
must be vested In, and retained by, a pub- 
lic agency, or in the case of the Depart- 
ment of the Interior or the Department 
of Defense, In the United States. 

(b) Use and control. All equipment 
acquired under Title m of the Act must 
be used for the purposes specified In the 
approved project, and such equipment 
must be subject to the administrative 
control of the recipient public agency, or 
In toe case of the Department of toe Inte- 
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rior or the Department of Defense, the 
administrative control of the United 
States. 

(c) Maintenance and repair of equip- 
ment. Costs of maintaining and re- 
pairing equipment purchased under 
grants pursuant to Title m o! the Act 
shall be eligible for Federal financial 
participation during the life of the proj- 
ect. It shall be the responsibility of the 
grantee to make reasonable provision for 
the maintenance and repair of such 
equipment. 

(d) Built-in equipment. The provi- 
sions of paragraphs (a) , (b) , and (c) of 
this section also apply to built-in equip- 
ment, which is defined to mean equip- 
ment that is permanently fastened to 
the building and functions as part of 
the building.^ The cost of such equip- 
ment is eligible for financial participa- 
tion under Title m of the Act if a State 
or local educational agency or the U.S. 
Government owns or operates the facility 
to which such equipment is attached and 
retains such ownership, or there is re- 
served the right to remove such equip- 
ment. 

(e) Inventories of equipment. Where 
equipment which costs $100 or more per 
item is purchased by the grantee under 
an approved project, inventories and 
other records supporting accountability 
shall be maintained until the grantee is 
notified of the completion of the Depart- 
ment’s review and audit covering the dis- 
position of such equipment. Such equip- 
ment may not be sold or exchanged for 
unlike equipment prior to the expiration 
of its useful life or the expiration of the 
project period and all extensions thereof, 
whichever occurs first. 

§ 118.41 Grants for construction. 

(a) General provisions. Where essen- 
tial for the success of a project under 
Title m of the Act, funds made available 
thereunder may be used by local educa- 
tional agencies for the acquisition, lease, 
remodeling, or construction of facilities 
if the estimated cost of such facilities is 
commensurate with the range and scope 
of the services to be provided under the 
proposed project. 

(b) Assurances. Grants which make 
provision for construction shall contain 
assurances that: 

(1) Reasonable provision has been 
made, consistent ^^th other approved 
use to be made of the facilities, for areas 
in such facilities which are adaptable for 
artistic and cultural activities; 

(2) Upon completion of ttie construc- 
tion, title to the facilities will be in and 
retained by a State or local educational 
agency, and the building will be operated 
and used for the educational and related 
purposes for which it was constructed for 
a period of not less than 20 years; 

(3) Construction approved pursuant 
to the project propospl will be under- 
taken promptly; 

(4) Contracts for the construction 
approved pursuant to the project pro- 
posal will provide that all laborers and 
mechanics employed by contractors or 
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subcontractors shall be paid wages at 
rates not less than those prevailing on 
similar construction in the locality as 
determined by the Secretary of Labor in 
accordance with the Davis-Bacon Act, 
as amended (40 U.S.C. 276a-276a-5), 
that such contractors and subcontrac- 
tors will comply with the regulations in 
29 CPR Part 3 (see 29 PJl. 97), and in- 
clude all clauses required by 29 CFR 5.5 
(a) and (c) (see 29 FM. 100,101, 13463, 
and 29 CPR Part 3, Subpart B— Interpre- 
tation of the Fringe Benefits Provisions 
of the Davis-Bacon Act— published at 29 
FJl. 13465), and that the nondiscrimi- 
nation in employment clause prescribed 
by Executive Order No. 11246 of Septem- 
ber 24, 1965 (30 Fit. 12319) , wiH'be in- 
corporated in any contract for construc- 
tion work or modification thereof 
defined in said Executive order ; 

(5) Representatives of the U.S. Of&ce 
of Education vdll have access at all rea- 
sonable times to work wherever it is in 
preparation or progress, and the con- 
tractor will provide proper facilities for 
such access and inspection ; 

(6) The final working drawings and 
specifications will be submitted to the 
Commissioner before the construction 
approved pursuant to the project is 
placed on the market for bidding; 

(7) Construction work will be con- 
tracted for, and performed, according 
to State and local rules and regulations; 

(8) The grantee will furnish progress 
reports and such other information re- 
lating to the proposed construction and 
the grant as the Commissioner may 
require; 

(9) Architectiural or engineering 
supervision and Inspection will be pro- 
vided at the construction site to insure 
that the completed work conforms to the 
approved plans and specifications; 

(10) In developing the plans for the 
construction the grantee has given due 
consideration to excellence of the archi- 
tecture and design and to the inclusion 
of works of art, for which funds under 
Title m of the Act will be available not 
in excess cf 1 percent of the cost of the 
project; 

(11) In planning the construction of 
school facilities each grantee shall, in 
accordance with the provisions of Execu- 
tive Order No. 11296 of August 10, 1966 
(31 F.R. 10663) a^ad such rules and regu- 
lations as may be issued by the Depart- 
ment of Health, Education, and Welfare 
to carry out those provisions, evaluate 
flood hazards in connection with such 
school facilities and, as far as practica- 
ble, avoid the uneconomic, hazardous, or 
unnecessary use of fiood plains in con- 
nection with such construction ; 

(12) In developing plans for scliool 
facilities, provision shall be made in 
order to insure that such facilities shall 
be, to the extent appropriate in view of 
the uses to be made of the facilities, ac- 
cessible to and usable by handicapped 
persons and l.% developing such plans 
there will be compliance with the mini- 
mum standards contained in “American 
Standard Specifications for Making 



Buildings and Facilities Accessible To 
and Useable By, the Physically Handi- 
capped” approved by the American 
Standards Association, Inc., October 31, 
1961, with appropriate useable segments 
of “Building Standards of the University 
of Illinois Rehabilitation Center” and 
“Occupancy Guide Requirement of Vet- 
erans Benefits, Regional Offices, Vet- 
erans Administration”, and with such 
other standards as the Secretary may 
prescribe or approve ; and 

(13) The applicant has or will have a 
fee simple or such other estate or inter- 
est in the site. Including access thereto, 
as is sufficient in the opinion of the 
Conunissioner to assure undisturbed use 
and possession of the facilities for not 
le.ss than 20 years from the date of the 
completion of the construction approved 
pursuant to the project. 

(c) Manner of construction. Con- 
struction must be functional, must be 
undertaken in an economical manner, 
and must not be elaborate In design or 
extravagant In the use of materials in 
comparison with school facilities of a 
similar type conscructed in the State 
within recent years. . 

(d) Contracts for construction. All 
contracts for construction (as defined in 
9 118.1) shall be awarded to the lowest 
qualified bidder on the basis of open 
competitive bidding; except that, if one 
or more items of construction are cov- 
ered by an established alternative pro- 
cedure, consistent with State and local 
laws and regulations, which is approved 
by the State agency as designed to 
assure construction in an economical 
maimer consistent with sound business 
practice, such alternative procedure may 
be follov/ed. 

§ 118.42 Accounting procedures far con- 
struction projects. 

Funds made available for construction 
pursuant to a grant under Title HI of 
the Act must be expended within 12 
months from the effective date of the 
project, except that a longer period may 
be allowed by the Commissioner upon 
a showing of good cause. 

§ 118.43 Recovery of payments. 

If within 20 years after the completion 
of any construction undertaken pursu- 
ant to a grant under Title m of the Act 
(a) the owner of the facility shall cease 
to be a State or local educational agency, 
or (b) the facility shall cease to be used 
for educational and related purposes for 
which it was constructed, recovery of 
payments may be had in accordance 
with the procedures set forth in section 
307 of the Act. 

§ lir.44 Leasing facilities. 

In the case of a grant to lease a facil- 
ity tlie grantee shall have the right to 
occupy; and to operate, and If necessary 
to maintain and improve, the premises 
to be leased during the proposed period 
of the project. 



FEDERAL REGISTER, VOL. 32, NO. 27— THURSDAY, FEBRUARY 9, 1967 



§ 118.45 Shared use of supplementary 
educational centers. 

Any project to be carried out in sup- 
plementary educational centers and in- 
volving joint participation by children 
enrolled in private schools and children 
enrolled In public schools shall include 
such provisions as are necessary to 
avoid the separatUw of participating 
children by school enrollment or reli- 
gious aviation. 

§ 118.46 Patents and copyrights. 

(a) Any material of a copyrightable 
nature produced through a project with 
financial assistance under Title ni of 
the Act shall not be copyrighted but 
shall be placed in the public domain. 

(b) Any materials of a patentable na- 
ture produced through a project with 
financial assistance under Title ro of 
the Act shall be subject to the provisions 
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of 45 CPR Parts 6 and 8 which are 
hereby incorporated into the terms and 
conditions of any approved project. 

§§ 118.47-118.48 [Reserved] 

Subpart F — Review Provisions 

§ 118.49 Stale educational agency re- 
view and recommendations. 

In order to afford State educational 
agencies a reasonable opportunity to re- 
view and recommend project proposes 
submitted within a State, the Commis- 
sioner will not take final action with 
regard to any project proposal, nor will 
the Ad^isory Committee on Supplemen- 
tary Educational Centers and Services 
make its final review of any project pro- 
posal, until 30 days after the applicable 
deadline date established by the Com- 
missioner ,for the filing of project pro- 
posals by local educational agencies. 
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§ 118.50 Continuing administrative re- 
view and program evaluation. 

By the U.S. Office of Education, In 
order to assist the recipient of funds 
under Title in of the Act in adhering 
to statutory and regulatory provisions 
and to the substantive legal and adminis- 
trative requirements, the Commissioner 
will conduct periodic program reviews 
and evaluations. 

Dated: January 25, 1967. 

[seal] Harold Howe n, 

U.S. Commissioner of Education. 

Approved: Februaiy 2, 1967. 

John W. Gardner, 

Secretary of Health, 

Education, and Welfare. 

[P.R. Doc. 67-1464; Filed, Feb. 8, 1967; 
8:45 a.m.] ' 
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